first quarter, 07
Work on the Kong Yu case was intense during this quarter.  On January 23, CLEC, in collaboration with other NGOs, held a press conference in Ratanakiri to announce its filing of civil and criminal complaints in the case.  There were several intense weeks of preparation before this event.  An in-depth press kit was assembled, and the PILAP team worked hard to build an NGO coalition to participate in the press conference and court filing.  In the end, in addition to CLEC, ADHOC, CHRAC, LAC, CFI and NGO Forum all participated in the press conference.  The press conference was not without incident.  Provincial authorities did their best to prevent it from occurring, and forced a last minute venue change.  Nonetheless, the event was a tremendous success in terms of raising strong media interest in the case, and also in terms of building NGO solidarity for a common effort.  The events surrounding the press conference have already been written up in complete detail and forwarded to AID for its own reporting.

Activity after the press conference and court filing has been intense on numerous fronts.  Shortly afterwards, local police called the Kong Yu villagers to a meeting.  A company representative also began to contact one client villager, offering the villagers an additional $100,000 if they agree to drop the case. This was worrisome, since the representative is well known to NGOs as the broker who facilitated the capitulation of another indigenous community in the Ikapheap commune land dispute, also in Ratanakiri.  CLEC and other NGOs immediately sent additional NGO monitors to Kong Yu, including urgent additional trips from CLEC in Phnom Penh.  

Around this time, local authorities attempted to block all NGO access to Kong Yu, which resulted in a few tense moments for PILAP team members during their trips to the site.  The provincial governor was contacted on at least one occasion. 

Meanwhile, in early February, USAID Country Director Erin Soto visited Kong Yu as part of a longer trip to the northeast provinces.  Her trip generated further publicity, particularly since authorities made some vague efforts to prevent and then monitor her access to the village.  

On February 20, CCHR held a Public Forum near Kong Yu, specifically for the purpose of allowing Kong Yu villagers to express their opinions and disseminate further information about the case.      

In March, CLEC prepared an international “urgent action appeal” on the case, which was disseminated to international land and indigenous community rights networks.  This has resulted in a number of letters to embassies, the Prime Minister, Keat Kolney, etc.   The Kong Yu case was also featured prominently in a series of regional indigenous rights workshops and press conferences organized by NGO Forum and including the UN Special Representative on Indigenous Peoples Rights.  

Also in March, several client representatives from Kong Yu and Kong Thom traveled to Phnom Penh, where they gave in depth interviews to local journalists and appeared on a live radio talk show.  They also worked with PILAP lawyers to prepare for upcoming court proceedings, including viewing the videotape of the “land sale” created by Keat Kolney.  

In March the Ratanakiri court and prosecutor began their investigations into the civil and criminal complaints.  Kong Yu/Kong Thom clients were called to the court in Banlung on several occasions.  PILAP Staff Attorney Ith Mathoura expertly prepared the clients for these encounters through a series of role play exercises.  The proceedings were not without difficulty, with complications over translation between Khmer and Jarai languages halting proceedings on one occasion.  The prosecutor also seemed to  deliberately avoid the core issue of criminality in the case in his investigation interviews.  Pre-trial investigation is expected to continue at least through the end of April.  

During the entire period, press coverage of the case has been intense.  Khmer and foreign language newspapers and radio programs all provide regular updates.  PILAP is contemplating further media actions, including the release of provincial and Ministry of Interior investigation reports on the case, letters to Keat Chhun and Chann Saphann, and a possible collaboration with CNN.  Further direct actions by the clients are also being considered.  PILAP also is seeking to get direct intervention from the Ministry of Interior, and is preparing two new complaints to the Ministry for its consideration.

Recently, a lawyer for Keat Kolney has been attempting to begin negotiations on the case.  He is a former staff of ADHOC and LICADHO, and is something of a known entity to the PILAP team.   Ith Mathoura has begun a dialog with the clients about possible options for negotiation, and internal PILAP discussions are underway about how to engage with this lawyer.  Options for high level contacts with Chan Saphann and Keat Chhun are also being considered.   

second quarter 07

After the January 2007 court filing and follow up action during the first quarter, the Kong Yu case intensified dramatically during the second quarter.  Ultimately the case became so intense that it paralyzed the entire PILAP office, and brought all other work to a virtual standstill.   
On March 31, with “negotiations” having proven fruitless, Keat Kolney’s lawyer published a letter to the editor in Rasmei Kampuchea asserting that Keat Kolney has done nothing illegal in the case.  On April 7, 2007, CLEC provided a reply letter to the editor to Rasmei Kampuchea, again detailing the various illegalities of the case.  

In late April to early May, with Keat Kolney’s lawyer again seeking to negotiate the case, discussions began between Kong Yu villagers and CLEC/LAC lawyers to prepare a negotiating position.  By mid-May, Keat Kolney had offered a settlement consisting of three options: 1) she would give back 50 hectares (meaning that she would be able to clear additional land up to a total of 450 hectares, or 2) she would build a school for the villagers, or 3) she would pay the villagers an unspecified sum of money.  In late May, after extensive discussion, village representatives presented the villagers’ position: they do not want a new school, nor do they want money.  They want their land back.  They will allow Keat Kolney to retain 50 hectares, but no more.  CLEC/LAC lawyers transmitted this position to Keat Kolney, who immediately rejected it.    

On June 8, Kong Yu/Kong Thom representatives traveled to Phnom Penh to appear on a radio talk show and attempt to meet with Finance Minister H.E. Keat Chun and Land Management Ministry Secretary of State H.E. Chan Saphann.  In the next two days they appeared on Voice of Democracy radio and provided an in depth interview to the Cambodia Daily. On June 11, 2007, the Cambodia Daily published an extended story about the case.  (This was the first article in what became seven consecutive days of coverage.)   In reaction, a Keat Kolney representative hastily arranged a meeting between Keat Kolney and three CLEC lawyers.  In that meeting, Keat Kolney made a series of bluntly threatening and intimidating remarks to the lawyers.  

In subsequent days, the Kong Yu/Kong Thom villagers, accompanied by CLEC/LAC staff, visited the Ministry of Economics and Finance and Ministry of Land Management in an effort to meet H.E. Keat Chhon and H.E. Chhan Saphan.  They were not successful.  On June 13, while at the Ministry of Land Management, staff instructed them to go to the Phnom Penh Hotel to meet unidentified individuals.  When the villagers and CLEC/LAC staff arrived at the hotel, they were met by two representatives of Keat Kolney.  They stated that Keat Kolney would be willing to discuss the return of land that has not yet been cleared, but would under no circumstances return any land already cleared and planted.  They also indicated that Keat Kolney would be willing to consider paying more money to the villagers.  The villagers replied that they would only agree to let Keat Kolney keep 50 hectares, and did not want to receive any money at all.  The meeting concluded with no agreement.

In subsequent days, villagers, accompanied by CLEC/LAC staff, once again visited the Ministry of Land Management, again requesting to meet H.E. Chann Saphan.  Again they were not successful.

On June 19, Keat Kolney sent a complaint letter against ten lawyers from CLEC and LAC to the Bar Association.  The complaint alleges that the lawyers frequently met the villagers, including at night, lobbied, incited and provided money to the villagers to file complaints against Keat Kolney, trained the villagers to say bad and false things to the media, invoked the name of the Prime Minister and other senior officials in a way that links them to the land dispute, are politically motivated by foreigners, and adversely affect the reputation of her brother and husband.  The complaint asked the Bar Association to take legal measures to investigate the matter.    

On June 21, Keat Kolney’s lawyer filed two criminal complaints with the Ratanakiri Prosecutor.  One complaint criminally accuses the Kong Yu villagers themselves for cheating and fraud, while the other complaint accuses the LAC and CLEC lawyers of criminally inciting the villagers to cheat and commit fraud.  None of the lawyers nor partner NGOs were permitted to see these complaints.  Nonetheless their existence was confirmed by the Ratanakiri court clerk and Keat Kolney’s lawyer. 
(N.B.  As of the date of this report, the precise nature of Keat Kolney’s June 21 filings remains unclear.  For example, there is still uncertainty whether there are actually one or two complaints; the detail in which villagers and lawyers are referenced by name also has not yet been confirmed.  Furthermore, it remains unclear whether these complaints are somehow a separate filing, or have been incorporated into the earlier case filing provided to the Prosecutor in January by PILAP lawyers and the villagers.  At any rate, the events in late June unfolded based on an understanding that criminal complaints had been filed against both the lawyers and the villagers, which as of this writing appears to have been accurate information.) 

On June 22, the Bar Association issued individual letters to 7 CLEC lawyers and 3 LAC lawyers requiring them to respond in writing to the allegations stated in Keat Kolney’s complaint.  CLEC and LAC lawyers provided written replies to the Bar Association on the 27th.  In their replies, the lawyers explained their complete activities in the case, and confirmed the lawful and ethical nature of all their work on behalf of the villagers.  On the 28th, CLEC and LAC issued a joint press statement expressing their strong support for the lawyers’ activities.  Also on that day, LICADHO organized a meeting in which many human rights NGOs attended and voiced their strong support for the Kong Yu case team. 

All of these events made for significant internal turmoil at PILAP in June.  This was compounded by the fact that half of the staff was in Philippines for a study tour during two critical weeks.  By the end of June, a meeting had been arranged between the lawyers and Ky Tech, President of the Cambodian Bar Association.  Work was also underway to determine the precise nature of the criminal complaint against the lawyers, as well as to rally support among other NGOs and donors.      

third quarter 07

As described in the previous report, in late June, 2007, Keat Kolney sent a complaint letter against ten lawyers from CLEC and LAC to the Bar Association.  She also sent a criminal complaint against the lawyers and the village representatives to the Ratanakiri Prosecutor.  Both complaints generally accuse the lawyers of inciting the villagers to commit fraud and other wrongful acts.  Shortly afterwards, the Bar Association issued individual letters to 7 CLEC lawyers and 3 LAC lawyers requiring them to respond in writing to the allegations stated in Keat Kolney’s complaint.  The lawyers complied, and CLEC and LAC issued a joint press statement expressing their strong support for the lawyers’ activities.  

Meanwhile, on at least two occasions, and possibly as many as six occasions in late June/early July, representatives of Keat Kolney, including the former Kong Yu village chief, arranged trips for villagers to go to Ban Lung.  Some of the invited villagers were from Kong Yu and Kong Thom; others are from nearby P’hor village, which has no relation to the case.  (None are the designated villager representatives for the case.)  Villagers were not informed about the reason for the trip; they were paid money and requested to travel to Ban Lung.  Upon arriving in Ban Lung, they were told to provide testimony which exonerates Keat Kolney to the Prosecutor.  There were threats that villagers who refused to cooperate would not be permitted to return to OÝadou.  Ultimately, the villagers were heavily coached by the former village chief in a series of transcribed interviews that were highly suspect and non-compliant with procedure.  Apparently, the Prosecutor had issued a warrant for these interviews, but this is also quite suspect, because there is no way that the Prosecutor could have known ahead of time the names of the villagers who were informally and randomly selected by the former village chief to travel to Ban Lung.  

On July 4, 2007, Bar Association President Ky Tech met with the lawyers named in Keat Kolney’s complaint.  During this meeting, the Bar requested the lawyers to send to it all court documents relating to charges of incitement from Ratanakiri court.  Ky Tech also spoke of the Bar’s desire to protect lawyers, and bemoaned the fact that some qualified lawyers are reduced to working at NGOs, which seek to force lawyers to follow NGO policies, even though lawyers are supposed to be independent.  He further expressed his anger that this entire matter had appeared in the media.

In late July/early August, with the company continuing to infiltrate the community, community cohesion began to crumble.  In response, CLEC and partner NGO ICSO agreed to a plan whereby local networks worked intensively with the community to help it regain its unity.

On August 14 and 17, CTN television broadcast a piece by well-known journalist Soy Sopheap.  The piece was the result of a trip that Mr. Soy took to OÝadou; however, the piece was highly biased, accusing certain persons of incitement, and saying that there is no legal dispute regarding the Kong Yu land.  Subsequent NGO investigation indicated that the nature of Mr. Soy’s journalistic investigation was particularly slanted; for example, no community representatives or NGO lawyers were even contacted for the piece.  Instead, relatives of Mr. Poy Swayn, the former village chief who facilitated the transaction in 2004, were among those who figured prominently in the piece.  On August 23, NGOs issued a joint statement criticizing CTN’s biased reporting of the case, and urging it to present all sides of the situation.  

From August 23 to 27, CLEC and LAC lawyers traveled to Ratanakiri, first sharing information with local NGOs in Ban Lung about the CTN broadcasts.  On August 24, CLEC and LAC lawyers submitted a letter to the Prosecutor calling for the rejection of all evidence that was obtained from villagers in late June and early July as a result of the suspicious villager trips organized by Keat Kolney’s representatives.  The team then traveled to Kong Yu.  The team shared the CTN broadcast with the community.  The community reacted strongly against the piece, noting how only the former village chief, his wife and his son-in-law were interviewed for the piece.  The team also explained in detail the role of lawyers and representatives in pursuing the case on behalf of all village residents.  By the end of this trip, community unity and trust were largely restored.  The community proposed to prepare its own reaction against the CTN piece.  

From September 1 to 5, CLEC and LAC lawyers again traveled to Ratanakiri to participate in a September 3 court hearing.  12 community representatives and the lawyers were called by the court to participate in a “preparatory proceeding of oral argument” (a new term used in the newly enacted Civil Procedure Code.)  On September 2, the lawyers met with the community to prepare for the hearing on the 3rd.   On September 3, in addition to the representatives and lawyers, some 30 villagers went to the court to show their support for the case.  At the actual hearing, the judge decided to postpone the hearing until October 19.  (It has now been delayed once more to October 25.) He also decided to invoke another provision from the new Code, providing that for certain complex cases a panel of three judges will hear the case.  By the end of the day, it was determined that two judges from Kompong Cham would join the court for the October hearing.  (However, this decision was later reversed for budgetary reasons.)  On September 4, the CLEC/LAC team met with local NGOs to discuss how best to support the community villagers when they come to Ban Lung.  Costs for such items as lodging, transportation and food must be covered.  CLEC, ICSO, NTFP and DPA are all sharing the responsibility for these items. 

On September 8, Voice of Democracy radio was prohibited by local authorities from holding a scheduled public forum in Kong Yu village. 
By the end of September, Kong Yu/Kong Thom villagers had prepared their own statement denouncing the CTN broadcast.  Efforts are underway to leverage that in related advocacy activities.  A “case update/action appeal” has recently been forwarded to international organizations, and outreach to several UN Special Rapporteurs is also being considered. 
fourth quarter 07

After the previous quarter’s upheavals, this quarter was a bit less frenetic, although the case remained very intense.  

The PILAP case team took several trips to Ratanakiri during the quarter.  In late October, the team went to Kong Yu village, and on October 25 also accompanied the client representatives to court in Ban Lung for the first significant proceeding of the civil case, the “preparatory proceeding for oral argument”.

In that hearing, a recent requirement under the new Civil Procedure Code, the presiding judge heard key elements of the case from CLEC lawyers and Keat Kolney’s attorney, and attempted to conduct an informal negotiation leading to settlement.  However, with little to no chance for settlement, the judge asked each side to describe the evidence it would submit, and then set a deadline for these submissions.  This hearing was heavily attended, with local NGOs, indigenous peoples from Ratanakiri, journalists, and staff from the UNHCHR all observing.   

During this hearing, Keat Kolney’s attorney repeatedly demanded that the judge dispense with formalities (i.e., legal procedural requirements) and simply make a ruling on that day.  However, after repeated explanations of civil procedure from the CLEC lawyers, the judge set out a series of steps that the case will take before there is a decision.  Subsequent to the October 25 hearing, the parties have now submitted their evidence, and expert analysis is underway and soon will be submitted to the court.  The judge will then conduct his own investigation of the case before calling the case for oral argument, probably sometime in February.    

In connection with this hearing and subsequent steps in the case, many of the CLEC staff spent long hours digesting, analyzing and arranging all the evidence for the case, which was presented to the court in November.  As the case moves towards trial, the team also organized other elements of the case, such as re-writing an expanded version of the legal memo for the case, and making arrangements for two sets of experts to conduct investigations and present reports to the court during the trial.  These experts will focus on two distinct yet critical issues in the case: first, the fingerprint evidence in the key underlying documents to the land transfer, and secondly, the cultural orientation of the Jarai people in terms of relationship to land, role of traditional village authorities, and understanding of Khmer culture and notions of contract.  

During this quarter, the Prosecutor also took steps to continue his investigation of the complaint against the villagers and lawyers filed by Keat Kolney in June, 2007.  CLEC has complained to various ministries and publicly that the Prosecutor has failed to take a similar interest in the criminal complaint filed by the villagers last January.   

Meanwhile, harassment and trickery continued in various forms during this quarter.  During the team’s October trip, the CLEC team went to Kong Yu village before the hearing to meet with the villagers and prepare for the court appearance.  However, after visiting neighboring Kong Thom and having dinner, the team’s entrance back to the village was blocked by local police.  Citing concerns for security, the team was forbidden to spend the night in the village as planned, and was forced to sleep in the local pagoda instead.  This compromise was reached only after intervention with the Ministry of Interior; local authorities had been pressing to require the team to travel back to Ban Lung under darkness.

In another incident, CPP trucks arrived in Kong Yu villages bearing rice and other gifts.  While this is itself unremarkable, in this instance the occupants of these trucks  were all employees of Keat Kolney’s rubber plantation.  Villagers were suspicious, with only the family of the former village chief (who is aligned with Keat Kolney) coming forward to accept the gifts.


In a separate incident, the former village chief filed a criminal complaint to the prosecutor against one of the village representatives, claiming that the representative had threatened his life over an incident involving the former’s water buffalo grazing on the latter’s crops.  While the Prosecutor has not taken any action on the case, this move follows well trodden practice throughout the country of criminally prosecuting activists on unrelated, trumped up charges. 

There was also more misuse of the media during this quarter, as Soy Sopheap’s newspaper, Dahm Ampul, wrote another story describing how certain instigators and outsiders are trying to create problems in the case.  At the same time, a CCHR-organized public forum at Kong Yu was prohibited by the local authorities on November 27. 

Finally, during the team’s December trip to Kong Yu, villagers informed them that Keat Kolney’s representatives had recently been in the village, and had informed the villagers that the CLEC lawyers would not be returning because they had all been arrested and are now in jail.  

first quarter 08

The Kong Yu case remained one of the key PILAP priorities during this quarter, with a great deal of activity connected with continued preparation of the case for trial.  

During January, PILAP staff traveled repeatedly to Banlung to accompany villagers who were being questioned in connection with Keat Kolney’s criminal complaint.  The questioning spanned three weeks; the prosecutor has this far has taken no decision as to whether or not to file a case.

Also during January, CLEC retained several cultural experts, who prepared an insightful cultural expertise about Jarai customs.  This report has been submitted to the court, and sheds legally important light on such matters as who are considered to be traditional elders in the village, traditional attitudes towards selling land, the way in ceremonies can have a contractual effect, and so on.   This report figures prominently in CLEC’s legal memo on the case, which remains a work in progress.  In other case preparation, the PILAP team and villagers analyzed a video presented as evidence by Keat Kolney.  In the video, Keat Kolney is seen handing out sarongs and cash to villagers, who provide thumbprints on a document.  The villagers have explained the context of the video, and helped the PILAP team to document numerous illegalities captured by the film, such as inconsistent names and thumbprints, duplicate thumbprinting, and thumbprinting by minors.  

A significant action during the quarter was the assignment of a new judge to the case.  The new judge is Ya Naren, the chief judge in the province, who also serves as a judge on the appellate level at the ECCC.  The PILAP lawyers had been waiting for some time for his appointment, and quickly submitted several items of business to him, such as accepting the cultural expert report, appointing a fingerprint expert (an issue that is still pending) and other procedural matters.   

Towards the end of the quarter, the new judge twice scheduled a visit to the site, to measure the land and assess the situation first hand.  In each instance, CLEC quickly mobilized indigenous peoples’ networks to travel to Kong Yu in order to prepare the villagers for the site visit, and to present a show of strength and solidarity among indigenous peoples from throughout the country when the judge visits the village.  However, in both instances the judge has postponed his trip.  CLEC and network partners are in touch regarding a rescheduling, which is now planned for late April.

In other action, CLEC has facilitated an independent filmmaker who will make a series of films documenting the case in the words of the Kong Yu villagers.  In total, three short films will be made: one targeting other Jarai communities in Ratanakiri, one targeting community groups throughout Cambodia, and a third targeting an international audience.  Production is underway.  Finally, during the quarter PILAP sent renewed intervention letters to both the Ministry of Interior and the Prime Minister.  Also, a Keat Kolney representative physically assaulted a villager during the quarter, but it was determined that the incident was unrelated to the land dispute.  
