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PREFACE: THE MANDATE

On the basis of a recommendation by the Sub-Commission (resolution 1982/7)
approved by the Commission on Human Rights (resolution 1983/16) the Economic
and Social Council by its decision 1983/140 of 27 May 1983 authorized the
Sub-Commission to entrust Mr. Asbjﬁrn Eide witbh the preparation of a study on
the right to adeauate food as a human right. The Economic and Social Council
stated that the Special Rapporteur, in elaborating his study, should take into
account all relevant work being done within the United Nations system. It was
also stated that the Special Rapporteur should give special attention to the
normative content of the right to food and its significance in relation to the
establishment of a new international economic order.

A preliminary report was presented in 1984 (E/CN.4/Sub.2/1984/22 and
Add.1-2). The present and final report supersedes the earlier one and
contains the following Chapters:

Introduction.

Chapter I. Food and bunger: The issues and the setting.

Chapter 1I. The nature of economic, social and cultural rights.

Chapter III. Existing recognition of the right to food in international
law.

Chapter 1IV. State obligations.
Chapter V. International obligations.
Chapter VI. Monitoring and supervision.

Chapter VII. Conclusions and recommendations.
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INTRODUCTION
FREEDOM FROM WANT - FROM RHETORIC TO RESPONSIBILITY

1. Efforts to create a global international community started in the early
years of the Second World War, at a time when the archaic international system
of power was in severe crisis as manifested by the confrontation which was the
Second World War. During the darkest of days in modern history, notions of
global justice and freedom were emerging; the vision of a new international
order gradually took shape. Widely known is the articulation given to this
vision by the then President of the United States, Franklin D. Roosevelt, in
his "Four Freedoms" speech in 1941. 1/

2. One of the four freedoms he ocutlined is directly relevant to the present
study: The freedom from want. 2/

3. Through the efforts of moral leaders, publicists and politicians in all
parts of the world, East, West and South, these principles were gradually
refined and became the basis of the Charter of the United Nations, the
foundation of the new international legal order.

4. Among the purposes to be achieved through international collaboration was
solving problems of an economic, social, cultural or humanitarian character,
and promoting respect for human rights and fundamental freedoms for all
without distinction. 3/

5. Only a few years later, the list of human rights was clarified through
the adoption of the Universal Declaration of Human Rights 4/. It encompassed
the concern with freedom from want through the inclusion of economic and
social rights in its listing. 5/

6. Forty~two yvears have passed, at the time of writing, since the adoptien
of the Charter at San Francisco. While freedom from want has been achieved
for most of the inhabitants in the industrialized countries, there are large
areas in the South where hunger is still widespread and significant pockets in
the North where access to adeguate food remains a daily problem.

7. The failure to achieve freedom from want shows how far we are still
removed from the establishment of the international order foreseen by the
founders of the United Nations, It is an urgent task of the present
generation to move from rhetoric to realization; the purpose of the present
study is to contribute to an analysis of how the right to food should be
construed and implemented in order to advance that goal.
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Chapter I
FOOD AND HUNGER: THE ISSUES AND THE SETTING

l. Statistics of food and bunger

8. While there are conflicting statistics, and in many places data are not
available, divergencies in assessments of access to food do not obscure the
enormity of the problem: bundreds of millions go hungry and malnourished,
whatever the precise meanings of these terms.

9. Whatever way one counts or describes the situatian, the picture is
staggering. One may find it presented as follows:

"More than one billion people are chronically bungry. Bvery year
13 to 18 million people die as a result of hunger and starvation.

Every 24 hours, 35,000 human beings die as a direct or indirect result of
hunger and starvation - 24 every minute, 18 of whom are children under
five vears of age.

No other disaster compares to the devastation of hunger. More people
have died from hunger in the last two years than were killed in World
War I and World War II together". 6/

10. The World Bank, in a different but no less serious language estimates
that in 1980, 340 million people in developing countries {China excluded) did
not bhave enough income to attain a minimum food energy standard (calories)
that would prevent serious health problems and stunted growth in children,
while 730 million fell below a standard that would allow an active woarking
life.

11. Other figures and estimates are available; statistical details and
estimates on the magnitude and distribution of malnutrition in different parts
of the world, as well as information on how figures have been worked out, are
found in, inter alia, the Fifth World Pood Survey (FAQ, 1985) and the annual
reports on the State of the Weorld's Children (UNICEF, 1987).

12, However, to determine with precision the exact scope of the global hunger
problem is neither possible nor desirable. It is not possible because of both
definitional problems and statistical deficiencies, it is not very useful
since nobody would be able to make meaningful use of the information thus
collected. There are, incidentally, plans for a Report on the World
Nutrition, to be compiled by the Administrative Committee on

Co-ordination - Sub-Committee on Nutrition in response to a mandate by the
Economic and Social Council; this may provide a new contribution by
synthesizing information from different sources to show differentials and
trends in the nutritional situation, globally and regionally, and by suitable
intervals.

13, As to statistics on overall food production and average food
availability, FAO collects and compiles large amounts of basic data of
differing guality from member countries for different use and users. For
example, a 1986 report from the International Food Policy Research Institute
in Washington estimates that in 1982 (the last year for which average data
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were then available) world output of major food crops reached 1,830 million
metric tons (measured in cereal food, non-cereal food having been converted to
cereal eauivalents, on an energy basis). The average amount produced

per capita was calculated from this to be, given the world population in 1982
of 4,605 millions, more than 400 kilogrammes, or well over one kilogramme Pper
person per day the world over. 1In 1987 the World Commission on Environment
and Development, using the same but updated FAQ source, estimates the average
for 1985 to be "nearly 500 kilogrammes®. 7/

l4. Whatever the "exact" figure at any of the years cited, if the total
amount of food could have been eaually distributed to all inhabitants of our
planet, there would be more than enough for all. "World supplies of dietary
energy are now about 10 per cent more than the nutritional reauirements of the
population”. 8/

15. But since food, for many reasons — some of them auite necessary and
unavoidable - is not evenly distributed, the fact that there is,
theoretically, a sufficient global food supply does not solve the hunger
problem. It indicates bowever, that the world hunger problem is not one of
sheer lack of overall supply. On the contrary, growth in food production has
steadily outstripped world population growth. Yet each year there are more
people in the world wbho do not get enough food.

16. The next "level" of statistical interest is the broad division between
developed and developing countries. In 1982, the developed (industrialized)
countries taken together produced half the total (51 per cent) of the basic
food staples, thougb only a auarter of the world population (26 per cent) live
in these regions. The developing countries taken together produced the other
half, though having three auarters of the world population. The third world
therefore produced only 260 kilogrammes per capita in 1982; the developed
countries produced 760 kilogrammes, or three times as much as the third world.

2, The causes of bunger

17. Figures themselves, at whatever level they are aggregated and presented,
are of limited use unless coupled to information which has explanatory wvalue.
In other words, one needs to know what is actually measured and why figures
vary. This is necessary for the world society, nations, communities, and
people themselves to give a sufficiently high priority to the issues of food
and bunger and to harness the organizational skills necessary to solve the
problem of distribution - which in essence means to ensure that the right food
is produced at the right place and at the right time to reach consumers at
reasonable cost, and that they have the resources to meet this cost.
Admittedly the difficulties involved in doing =so are staggering in their
magnitude and complex in their dimensions.

18. For example, the figures above provide a succinct demonstration of the
tremendous difference in food production in the industrialized countries
versus the third world. One consequence is a great and increasing import of
food by third world countries. These imports however often cause difficulties
internally in the countries concerned, in so far as they may negatively affect
domestic markets; moreover, due to the debt crisis and scarcity of foreign
exchange, as well as low effective demand in these countries, imports will not
be sufficient to close the food gap in the third world in the foreseeable
future.
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19. Great variations alsoc exist in food production within the third world.
More interesting than actual production figures are however, for our purpose,
the broader perspectives on agricultural development, by regions. The
following salient points to this end were suggested by the recent Report of
the World Commission on Environment and Development: 3/

Regional Perspectives on Agricultural

Development

Africa

- a drop in per capita food output of about 1 per cent a year since the
beginning of the 19%70s;

- a focus on cash crops and a growing dependence on imported food,
fostered by pricing policies and foreign exchange compulsions;

~ major gaps in infrastructure for research, extension, input supply, and
marketing;

- degradation of the agricultural resource base due to desertification,
droughts, and other processes;

= large untapped potential of arable land, irrigation, and fertilizer use.

West Asia and North Africa

- improvements in productivity due to better irrigation, the cultivation
of high-yielding varieties, and higher fertilizer use;

- limited arable land and considerable amounts of desert, making food
self-sufficiency a challenge;

~ a need for controlled irrigation to cope with dry conditions.

South and East Asia

- increased production and productivity, with some countries registering
grain surpluses;

- rapid growth in fertilizer use in some countries and extensive
development of irrigation;

- government commitments to be self-reliant in food, leading to national
research centres, development of high-yielding seeds, and the fostering
of location-specific technologies;

= little unused land, and extensive, unabated deforestation;

- growing numbers of rural landless.

Latin aAmerica

-. declining food imports since 1980, as food production kept pace with
population growth over the last decade;
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- government support in the form of research centres to develop
high-yielding seeds and other technologies;
~ inequitable distribution of land;

- deforestation and degradation of the agricultural resource base,
fuelled partly by foreign trade and debt crisis;

~ a huge land resource and high productivity potential, though most of
the potentially arable land is in the remote, lightly populated
Amazon Basin, where perhaps only 20 per cent of the land is suitable
for sustainable agriculture.

North America and Western Europe

~ North America the world's leading source of surplus foodgrain, though
the rate of increase in output per hectare and in total productivity
slowed in the 1970s;

- subsidies for production that are ecologically and economically
expensives

~ depressing effect of surpluses on world markets and conseauent impact
on developing countg}es;

— a resource base increasingly degraded through erosion, acidification,
and water contamination;

- in North America, some scope for future agricultural expansion in
frontier areas that can be intensjively farmed only at high cost.

Eastern Europe and the Soviet Union

- food deficits met through imports, with the Soviet Union being the
world's largest grain importer;

- increased government investment in agriculture accompanied by eased
farm distribution and organization to meet desires for food
self-reliance, leading to production increases in meat and root crops;

- pressures on agricultural resources tbrough soil erosion,
acidification, salinization, alkalization, and water contamination.

20, Such a bird's eye perspective on regional trends gives useful bints to
major problem areas underlying manifestations of hunger and malnutrition in
various parts of the world. Several of those alluded to have intimate
connections with each other, being interdependent and even mutually
reinforcing.

A. Aspects of the "world food order”,
21, It is increasingly recognized that the present "world food order" has

deep roots in the general unfavourable world economic environment. The
Third United Nations Development Decade which began in 1981, "ushered in a
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period of recession, the worst since the pre-war depression of the 1930s", to
cite a mid-decade review of food and agriculture of FAQ. 10/ And it goes on:

"... agriculture was not isolated from these events. In fact, the
growing interdependence of agriculture and other economiq sectors,
particularly through trade, had made the sector much more susceptible to
the powerful economic forces."

22, The impact of the economic recession on agriculture, it is pointed out,
was transmitted in several ways: rising unemployment, falling real incomes
and worsening debt-servicing problems, which reduced the demand for food and
agricultural products. The growth in agricultural trade, one of the features
of the 1970s, was sharply cut back. Prices of most agricultural products
became significantly weaker, and farmers in countries open to trade were
subjected to an intense cost-price saueeze.

23. The most visible result of the recession was, according to the FAO
document, in export prices of agricultural commodities, which had grown by
over 7 per cent a year on average throughout the 1970s, and fell by more than
1 per cent a year during 1980-84, BAmong the developing regions, the impact
was uneven, with Africa being noticeably affected.

24, Por this continent, which has been the one most freaguently in media focus
in recent times after the crisis in some countries became so manifest as to
warrant public campaigns in many parts of the world, the early 1980s was a
period of great economic depression and hardship: the combination of debt,
economic depression and drought led to downward gpiralling effects in many
ways. 11/ :

25, Both in Africa and in other continents the economic recession had a
detrimental impact on access to food and nutrition on the weaker population
groups. Moreover, certain adjustment policies, particularly those which are
aimed at addressing balance of payment problems, have often aggravated the
situation as an undesirable side-effect. Through reductions in public
expenditures on health, education and other basic services, and certain
alterations in price structures, complemented by unemployment and falling
incomes, stable or even improving trends in malnutrition and child mortality
rates are being reversed. ;2/

26. It is clear that the auestion of "distribution" of the global food supply
takes on very complex dimensions when viewed against such a background. It
must nevertheless be remembered that these adverse situations do not Jjust
bappen, but reflect, at a deeper level, fundamental conflicts of interest
between rich and poor nations as well as between richer and pooretr population
groups within nations or communities; any analysis that does not take this
fact into account remains a weak one.

27. 'The relation of the "world food order" to the wider issues of the
international economic order, should in any case be obvious.

B. Environmental concerns and the food resource base.
28. Looking again at the regional trends in agricultural development, all

regions are faced with problems of ecological degradation of the agricultural
resource base, in one way or the other. This has been amply documented, and
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eloguently expressed by the World Commission on Environment and Development,
whose views are clear as to the "interlocking" effects of the economic and
ecological crises of the present world:

29.

"A mainspring of economic growth is the new technology, and while this
technology offers the potential for slowing the dangerously rapid
consumpticn of finite resources, it also entails high risks, including
new forms of pollution and the introduction to the planet of new
variations in life forms that could change evolutionary pathways.
Meanwhile, the industries most heavily reliant on environmental resources
and most beavily polluting are growing most rapidly in the developing
world, where there is both more urgency for growth and less capacity to
minimize damaging side-effects" 13/ (p. 4-«5).

The Commission lists a number of examples on how impoverishing the local

resource base can impoverish also wider areas:

30.

"Deforestation by highland farmers causes flooding on lowland farms;
factory pollution robs local fishermen and their catch., Such grim local
cycles now operate nationally and regionally. Dryland degradation sends
environmental refugees in their millions across national borders.
Deforestation in Latin America and Asia is causing more floods, and more
destructive floods, in downhill, downstream nations. Acid precipitation
and nuclear fallout have spread across the borders of Europe. Similar
phenomena are emerging on a global scale, such as global warming and loss
of ozone. 1Internationally traded bhazardous chemicals entering foods are
themselves internationally traded. 1In the next century, the
environmental pressure causing population movements may increase sharply,
while barriers to that movement may be even firmer than they are now".

The recent crisis in Africa can, says the Commission, tragically but

better than anything else illustrate the ways in which economic and ecological
variations interact destructively, and "trip into disaster". The deeper
causes, triggered by drought, are partly to be found in national policies that
gave too little attention, toc late, to the needs of smallholder agriculture
and to the threats posed by rapidly rising populations. Their roots are
however, the Commission maintains, also in the global economic system that
"takes more out of a poor continent than it puts in":

"Debts that they cannot pay force African nations relying on commodity
sales to overuse their fragile soils, thus turning good land to desert.
Trade barriers in the wealthy nations - and in many developing

ones — make it hard for Africans to sell their goods for reasonable
returns, putting vet more pressure on ecological systems. Aid from donor
nations has not only been inadedquate in scale, but too often has
reflected the priorities of the nations giving the aid, rather than the
needs of the recipients. The production base of other developing world
areas suffers similarly from both local failures and from the workings of
international economic systems. As a conseauence of the "debt crisis* in
Latin America, that region's natural resources are now being used not for
development but to meet financial obligations to creditors abroad. This
approach to the debt problem is short-sighted from several standpoints:
economic, political, and environmental. It reauires relatively poor
countries simultaneously to accept growing poverty while exporting
growing amounts of scarce resources" (p. 6).
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31. Gaps in institutions appropriate for bhandling the integrated nature of
the global environment/development challenge - nationally and

internationally - conclude a long list of concerns of the World Commission on
Environment and Development: most relevant institutions were established on
the basis of narrow production and consumption concerns. Governments have
been reluctant to recognize the need to change themselves, and so have
interpational organizations.

32, A realistic approach to the study of food as a human right means, indeed,
to open the doors to the wider challenges ahead regarding economic, social and
cultural rights, and to place them in the context of development, environment
and peace. We shall have these concerns in mind while not losing our focus:
access to food for people, to which we now turn.

C. Entitlements and command over food.

33. Information about gaps in the equation food production/food consumption
provide only one part of the information we reauire, There are others: What
are the gaps inside countries? There is obviously no point in having everyone
produce food, but everyone should bave access to food. Hence the basic
auestion is not related to the overall food production/food consumption levels
but to the differential access to food, or resources that c¢an be used to
procure food, by different population groups. Again, the underlying issues
are interlocking and cannot be studied in isolation from each other,

34, Domestic variations in access to food may be caused by internal power
structures and the increasing control of production and distribution on a few
hands relative to the numbers who need food. In some regions or countries
distribution may also be affected by the non-availability of adeauate
infrastructure to move food between different areas. Prices on
domestically-produced staples may therefore, ironically, be higher than on
imported. And as we have seen, technological, c¢limatic and ecological aspects
contribute to determining both total productivity and seasonal variations in
access to food.

35. The way all this affects bhuman beings may be understood through the
concept of entitlements, or the ways in which different households or groups
have access to food. Amartya Sen, in his elaboration of "entitlements" in
relation to access to food and starvation, emphasizes that to say something
about food supplies is to say something about a commodity only, not about the
relationship between persons and that commodity.

In order to understand hunger and starvation, it is necessary to go into
the structure of ownership by persons of food as a commodity. 14/

36. Sen lists four major types of entitlement relations (there are others):
{a) Trade-based entitlement: one is entitled to own what one obtains by

trading something one owns with a willing party (or, multilaterally,
with a willing set of parties);

(b} Production-based entitlement: one is entitled to own what one gets
by arranging production using own's owned resources, Or resources
hired from willing parties meeting the agreed conditions of trade;
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{c) Own-labour entitlement: one is entitled to one's own labour power,
and thus to the trade-based and production-based entitlements
related to one's own labour power;

(d) Inheritance and transfer entitlement: one is entitled to own what
is willingly given to one by another who legitimately owns it,
possibly to take effect after the latter's death (if so specified by
him).

37. 1t emerges from Sen's work that an entitlement approach to the study of
access to food and hunger is unavoidable, unless one wishes to perpetuate ~ in
Sen's words - "the simplicity of focusing on the ratio of food to population
that has persistently played an obscuring role over centuries, and continues
to plague policy discussions today much as it has deranged anti-famine
policies in the past”.

38. It reguires however a shift in thinking from what exists to who can
command what. The entitlement approach therefore fits well with a human
rights thinking, and can provide a link between the analysis of how various
development processes affect people's command over food in different ways, and
the right to have a command at all. It provides a bridge between legal and
"development® thinking, making it possible to avoid simplistic assumptions
such as the one that the fulfilment of the right to food for all can be
achieved simply by distribution of available food resources. Concretization
of the entitlements provides an opportunity to develop some of the indicators
that will be needed to assess the impact on household food security of
economic or social changes that take place at more distant levels.
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Chapter II
THE NATURE OF ECONOMIC, SOCIAL AND CULTURAL RIGHTS

1. Some basic challenges

39. An examination of the right to adeauate food as a human right cannot be
undertaken without also considering the broader international legal framework
within whbich it has been proclaimed. In particular, it is necessary to
consider the precise nature and standing of the rights contained in the
International Covenant on Economic, Social and Cultural Rights., This issue is
important since the status of economic rights as human rights has been dueried
by a number of commentators. As the Secretary-General has noted in another
report, "unless such challenges provoke an adeauate response, there is a risk
that the notion of indivisibility and interdependence will be undermined and
that inadeaguate attention will be accorded to promotion of the set of rights
which is under attack". 15/ Moreover the fact that no other studies bhave been
undertaken within the framework of the human rights organs of the

United Nations on any one of the specific rights proclaimed in the
International Covenant on Economic, Social and Cultural Rights makes such a
general consideration all the more necessary.

40. The indivisibility and interdependence of the two sets of human rights -
civil and political rights on the one hand and economic, social and cultural
rights on the other = is a fundamental tenet of the United Nations approach to
human rights. But while this doctrine has freauently been reaffirmed by the
various human rights organs, and most notably perhaps in General Assembly
resolution 32/130, it has not always been reflected in practice whether at the
national or international levels. Among the reasons for this discrepancy is
the fact that both the precise content of a number of economic, social and
cultural rights, as well as the specific obligations which they imply for
States Parties to the International Covenant on Economic, Social and Cultural
Rights, remain extremely vague, This vagueness, when contrasted with the
degree of precision with which most civil and political rights have been
elaborated, has tended to encourage the relative neglect of economic and
social rights.

41. The auestion of the most appropriate measures and procedures by which to
make the right to adeauate food a reality will be dealt with in the later
chapters of this report. At this point it is proposed to consider some of the
objections which have been raised as to the juristic guality of economic,
social and cultural rights.

42. It bas been argued that, among other rights, the right to food is not an
individual right but rather a broadly formulated programme for governmental
policies in the economic and social fields. 16/ A provisional answer to this
criticism is that article 11 of the Covenant, dealing with the right to food,
proclaims it as "the right of everyone”. It is thus formmnlated not as a broad
collective proposition but as a buman right belonging to individuals.
Secondly, the suggestion that the right to food is merely programmatic implies
that broad programmes for implementation are not necessary for other human
rights. In fact whether a Government is dealing with hunger, torture or a
widespread pattern of disappearances, a programme for eradicating the evil in
auestion will often be necessary. This point will be further elaborated below,
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43. A related objection which has been made to economic rights, such as the
right to food, gua human rights is that they are not legally enforceable.
Thus, for example, it has been argued that “"the implementation of these
provisions (including article 11) is a political matter, not a matter of law,
and hence not a matter of rights". 17/ But it is highly guestionable, at
best, whether an enforceability test can appropriately be applied in order to
ascertain whether a right can be deemed to be part of international buman
rights law. As van Hoof has argued, "one cannot simply 'transplant'’
conceptions and ideas derived from municipal systems into international law,
because often these are not attuned to the realities of international
relations". 18/ 1In fact, as bhe notes, "it is the exception rather than the
rule that norms of international law can be enforced through courts of

law". 19/ The mistake made is to confound the auestion whether a right bhas
become a justiciable right, with the guestion whether the right exists under
international law.

44, 1In any event a number of economic rights have been shown to be
enforceable in the context of domestic law provided only that their component
parts are formulated in a sufficiently precise and detailed manner. Such is
the case, for example, with some of the economic rights which bhave been
proclaimed in the International Covenant on Economic, Social and Cultural
Rights and then spelled cut in greater detail within the framework of the
system of international labour conventions and recommendations adopted by the
International Labour Organisation. 20/

45, Nevertheless, the objection of non-enforceability is a significant one
and reguires a more careful response, which will be given below.

46. It has also been argued that economic rights are of fundamentally
different nature from civil and political rights in that the latter are
"negative" rights the implementation of which is cost-free while the former
are "positive" and costly. 21/ "Negative” means that they consist in freedom
from the State, and "positive" that they reauire action by the State, and
therefore are costly. However, it is a major proposition of this study that
we cannot make a neat distinction around the axis "negative/positive"” between
¢ivil and political rights on the one hand and economic, social and cultural
on the other.

47, There are, nevertheless, important insights in these objections. The
economic, social and cultural rights are broadly recognized, but the
corresponding obligations are not. They are largely formulated as broad
obligations of result rather than specific obligations of conduct. This has
its strengths and weaknesses. 1Its strength is that it allows for flexibility,
making it possible for States to comply with their obligations in ways which
correspond to their particular situation. The weakness is that the
obligations - and neglect of them - are very difficult to pinpoint.

48, The challenge of course is to identify criteria which would help to
determine in any given situation whether or not a State is in fact doing its
utmost to promote respect for a particular right in accordance with its
obligations under the Covenant., Hopefully this study will contribute to this
task.
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49, We need, however, to carry out an in-depth examination of the
rights-obligations relationship in order better to respond to the objections
mentioned. In the present chapter, the focus will be on what is meant by a
(human) righbt; in Chapter III we shall examine the recognition of the right
to food and in Chapters IV and V the national and international obligations
relating to the right to food will be examined,

50. We should briefly, however, examine a final objection to the concept of
economic rights as human rights: It is sometimes claimed that it is too
easily used as an excuse to justify the neglect or downplaying of civil and
political rights. While there are inevitably problems in achieving an
appropriate balance between the two sets of rights in a particular situation,
and while there will alwavs be some human rights violators who will seek to
justify their actions by purporting to accord priority to one set of rights
over the other, such difficulties or risks can never convincingly be used as a
justification for dismissing economic rights gua bhuman rights. If, in a
situation of mass starvation which is avoidable by some form of concerted
efforts, action is neglected under the argument that to take action would
impose duties on individuals and therefore be contrary to their freedom, this
would be an eaqually unacceptable excuse. One should avoid throwing out the
baby with the bath water and thereby jeopardizing the fundamental principle of
the interdependence of the two sets of rights.

2. From need to rights; A theoretical approach

51. The right to food provides an opportunity to examine some of the
challenges in greater depth.

52. Food is a basic need for all human beings. Everyone reguires access to
food which is {a) sufficient, balanced and safe to satisfy nutritional
requirements, {b) culturally acceptable, and (c) accessible in a manner which
does not destroy one's dignity as human beings.

53. Debating the nature of human rights, many authors draw analogies from
theories of rights as understood in philosophy or law. Elements in the
analysis resulting from such analogies will be briefly outlined; the
conclusion which will here be drawn, however, is that such analogies lead us
somewhat astray.

54, The notion of a right normally is understood to connote a justified
demand by someone, the beneficiary or holder of right, on someone, the holder
of a duty, that the latter does something or abstains from doing something.
It is therefore a relationship between two parties,

55. General categorizations of demands have been used in relevant literature,
based primarily on concepts drawn from laws of contract and other parts of
private law. 22/ Hohfeldt (1913) used a collection of notions called "legal
claims, liberties, powers and immunities", in what he considered a unified and
structured system. Kanger (1984) examined the rights contained in the
Universal Declaration of Human Rights and categorized them into “claim rights,
integrity rights, service rights, independence rights, and freedoms".

56, A distinction must be drawn betwgen assertions of "moral rights™ and
legal rights. When rights are moral or social, neglect of the corresponding
duty entails moral or social reprobation, but society does not systematically
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organize effective action against the wrongdoer. In contrast, it is often
said that a right of a legal nature necessitates a recourse procedure, or at
least tbhe possibility of one, whereby a victim of a violation can obtain from
a competent third party an authoritative decision to that effect. Thus, in
the transformation from a moral to a legal right, the nature and
enforceability of the corresponding obligations, i.e. the intended
conseduences which arise from a non-fulfillment by the duty-holder of the
obligations involved, alter and expand.

57. The reauirement of at least a potential third party adjudication derives
from the fundamental principle of jurisprudence that no one can be a judge in
his own cause. Lauterpacht cites thisz as a general principle of law
recognized by civilized nations, within the meaning of Article 38 (1)({c) of
the Statute of the International Court of Justice. 23/ The absence of third
party determination of rights and obligations would leave Governments in a
position to unilaterally judge the nature and extent of their obligations.
Unchecked discretion of this nature is inconsistent with the fundamental
concept of law and the basic reauirement of a legal system.

58. In many legal systems, third party determination is typically done by a
judicial body. It is therefore freauently argued that for something to be a
right it must be "justiciable", of such a nature as to be manageable for
settlement by a court.

59. PFor a perfect legal right to exist there should also be a system of
enforcement whereby the vioclation can be brought to a halt or redress be given
to the victim.

60. The usefulness of the theory of rights, largely drawn from private law
conceptions of contract, is limited when applied to human rights as expressed
in contemporary international law, for two reasons:

(a) Human rights express relations between the individual and the
State. Public rather than private law analogies would therefore be more
helpful. Rather than examining the different categories of rights, we should
explore the different levels of obligations of the State, which we will do
below.

(b) In so far as human rights are incorporated into international legal
instruments, we have first to determine whether they are rights under
international law.

61l. Human rights did not originate as legal rights. Alleged rights, existing
only at the level of ideals, have been articulated by authors and thinkers
through generations - such as Locke and Rousseau. 24/ When they are
recognized by authoritative bodies of society in a positive statement of norms
or principles, they move from ideals to rights, though perhaps only in a moral
sense 1if the corresponding obligations are not yet formulated. In many
domestic legal systems some buman rights were incorporated, a century or more
ago, into positive national law. At the international level, the process of
transformation from ideals to positive law started with the adoption of the
Universal Declaration in 1948. 25/ The process is still going on, at two
levels: Internationally, human rights are gradually given more substance by
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way of concretization of the obligations of States; nationally, the
reguirements of the international human rights system is gradually being
implemented in national law and administration.

62. A conceptual clarification is reauired here, since the notion of rights
are used in different meanings. In modern times, the buman rights system
finds its basis in the internationally adopted instruments, the Universal
Declaration and the conventions. In regard to the former, many authors held
that it now forms part of international customary law; if so, the rights
contained in it are rights under international law. The Covenants are binding
on States which have become parties thereto; since these conventions contain
human rights these must by definition be seen as legal rights at the
international level, since State parties have undertaken to Fulfil their
obligations under that international instrument.

63. Whether the rights contained therein are full-fledged legal rights held
by the individual, however, is a different matter. Here, precision is
required. The issue at stake is whether, and in which sense, the individual
can be seen as a subject of these rights., Every human being is undoubtedly a
subject of human rights in the sense of having an interest in their
realization. The individual is not, however, necessarily a subject of these
rights in the sense of having a possibility to bring a complaint in case they
are violated.

64, There may be at least two obstacles to be overcome: The lack of
precision in regard to the corresponding obligations - without which it is
difficult or near-impossible to determine whether the right has been
violated - and the lack of recourse procedures or institutions to which the
individual can turn in order to have a determination of an alleged violation.

65. 1In order to explore the content of the obligations corresponding to the
various human rights, it must be kept in mind that they constitute, in the
first instance, a relationship between tbe individual and the State. By State
is meant here all components and all levels of public authority, at the
federal, central State, and local government levels in all the varieties that
exist. It should be kept in mind, however, that all members of society share
a responsibility for the realization of human rights. The State can
legitimately call on and oblige all individuals to participate in the
realization of human rights. 26/

66. State responsibility for human rights can be examined at three levels:
The obligation to respect, the obligation to protect, and the obligation to
fulfil human rights.

67. The obligation to respect reauires the State, and thereby all its organs
and agents, to abstain from doing anything that violates the integrity of the
individual or infringes on her or his freedom, including the freedom to use
the material resources available to that individual in the way she or he finds
begt to satisfy the basic needs. 1In this context we should remember the
indivisibility of human rights: The right to food cannot stand alone, but
depends also on the respect for fundamental freedoms.

68, The cbligation to protect reaguireg from the State and its agents the
measures necessary to prevent other individuals or groups from violating the
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integrity, freedom of action, or other human rights of the individual -
including the prevention of infringement of the enjoyment of his material
resources.

69. The obligation to fulfil reauires the State to take the measures
necessary to ensure for each person witbin its jurisdiction opportunities to
obtain satisfaction of those needs, recognized in the human rights
instruments, which cannot be secured by personal efforts.

70. The role of the State is therefore double-faced, like Janus. The State
must respect human rights limitations and constraints on ite scope of action,
but it is alsc obliged to be active in its role as protector and provider. By
necessity there is some tension between these two aspects of the role of the
State; it is both an ideclogical and a practical auestion whether the main
emphasis should be on the constraint side or the action side. The real
auestion is how the obligations of the State can be made operative in a way
that ensures the optimal balance between freedoms and satisfaction of needs.
This is a problem which ghould be tackled pragmatically, taking into account
the different contexts and possibilities in various parts of the world.
Different lavels of development and variations in social organization call for
different responses to achieve the results called for by the human rightsg
systemn.

71. Having explored the three levels of responsibility, we shall now examine
another, related and important distinction: That between obligations of
conduct and of result. For the purpose of the present study, this distinction
will be understood as follows: An obligation of conduct (active or passive)
points to a behaviour which the duty-holder should follow or abstain from. An
obligation of result is less concerned with the choice of the line of action
taken, but more concerned with the results which the duty-holder should
achieve or avoid. State agents are obliged not to torture - that is an
obligation of conduct. States and their agents should eliminate the
occurrence of hunger - that is an obligation of result,

72. The relationship between these two classifications of obligations is
complex., The obligation to respect the freedom of the individual is an
obligation of conduct, but it does not necessarily follow that an obligation
of result necessarily reduires that the State actively fulfils the needs of
individuals, by being a provider of material goods. It may well be that the
State can avoid bunger better by being passive, by not interfering with the
freedom of the individuals and with their control over their own resources.
Whether this is so depends on the concrete circumstances, the context, and
cannot be answered in the abstract.

73. It fcllows from the above that many buman rights, even if they are legal
rights under international law, still may be imperfect as rights for the
individual in one or more respects. This is the basis on which some authors
have levelled understandable objections to internationally recognized human
rights. Many recognized human rights have still not been elaborated in ways
which ensure justiciability, nor has the possibility of redress and of
enforcement been secured, These weaknesses, however, they share with most
rights under international law. They still are rights, but their imperfection
is a challenge to legal creativity.
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74. Can they be strengthened as rights for the individuals? To which extent
is it desirable to do so? There has, since 1948, in many areas been a dynamic
development of human rights, through jurisprudential practice and through the
adoption of specific instruments. This applies not only to civil and
political rights (e.g. the Convention against Torture as an elaboration of one
article in the Universal Declaration) but also to some social and economic
rights {(as mentioned earlier, some provisions in the Universal Declaration and
in the Covenant have been substantially amplified through recommendaticons and
conventions of the International Labour Organisation).

75. The right to food, as we shall see in Chapter IV, has also been emplified
in various directions. There is, however, still no coherent content given to
the right to food - the internal obligations {outlined in Chapter IV) and the
international obligations (presented in Chapter V) are far-flung but vague and
uncertain.

76. Recourse procedures for such rights at the national level may exist in
some places but not everywhere; recourse procedures for economic, social and
cultural rights at the internaticnal level are almost non-existent (see
Chapter VI).

77. Hence, to move from rhetoric to reality, considerable efforts will bhave
to be made both in regard to law and to institutions.
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Chapter III
EXISTING RECOGNITION OF THE RIGHT TO FOOD IN INTERNATIONAL LAW

78. Within the framework of international law the right to adeauate food has
been recognized as a buman rigbt in a wide variety of instruments. 1In the
present chapter it is proposed to review hriefly the existing formulations of
the right to food, first within the context of the International Bill of Human
Rights and secondly in the context of other international instruments which
are of varying degrees of "hardness".

1. The Universal Declaration of Human Rights

79. Article 25 (1) of the Universal Declaration of Human Rights of 1948
provides that "everyone has the right to a standard of living adeauate for the
bealth and well-being of himself and his family, including food ...". Several
other articles are also of considerable significance., The most important of
these are: (1) article 2 which states that "everyone is entitled to all the
rights and freedoms set forth in this Declaration, without distinction of any
kind ..."; (2) article 3 which provides that "everyone has the right to

life ..."; (3) article 22 relating to the realization, through national
efforts and international co-operation of economic, social and cultural
rights; (4) article 28 which provides that "everyone is entitled to a social
and international order in which the rights and freedoms set forth in this
Declaration can be fully realized"; and (5) article 29 (1) which states that
"everyone bas duties to the community ...".

2., The International Covenants on Human Rights

80. Reference may be made to a number of provisions in the International
Covenant on Economic, Sccial and Cultural Rights including: (1) article 2 (1)
dealing with the basic cbligations of States parties; (2) article 2 (2)
reguiring a guarantee that the rights enunciated in the Covenant "will be
exercised without discrimination of any kind ..."; (3) article 6 proclaiming
the right to work; (4) article 9 proclaiming the right to social security;

{(5) article 10 providing for special protection for mothers and children; and
(6) article 12 which recognized the right to the highest attainable standard
of physical and mental health.

81. Common article 1 of the two Covenants, recoghizing the right of peoples
tc self-determination, is of great significance, in particular paragraph 2:

"All peoples may, for their own ends, freely dispose of their natural
wealth and resources without prejudice to any obligations arising out of
international economic co-operation, based on the principle of mutual
benefit, and international law. In no case may a people be deprived of
its own means of subsistence.”

82, Bowever, the most important single provision in the Covenants relating to
the right to food is Article 11 which reads as follows:

"l, The States parties to the present Covenant recognize the rigbt of
everyone to an adeauate standard of living for himself and his family,
including adequate food, clothing and housing, and to the continuocus
improvement of living conditions. The States parties will take
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appropriate steps to ensure the realization of this right, recognizing to
this effect the essential importance of international co-operation based
on free consent.

2. The States parties to the present Covenant, recognizing the
fundamental right of everyone to be free from hunger, shall take,
individually and through international co—operation, the measures,
including specific programmes, which are needed:

{(a} To improve methods of production, conservation and distribution
of food by making full use of technical and scientific knowledge, by
disseminating knowledge of the principles of nutrition and by developing
or reforming agrarian systems in such a way as to achieve the most
efficient development and utilization of natural resources;

(b} TPaking into account the problems of both food-importing and
food-exporting countries, to ensure an equitable distribution of world
food supplies in relation to need.”

83. The importance of article 1l was recognized in the following terms by FAO
in its 1981 report on implementation of the Covenant:

"It is ... widely recognized that, by adopting the measures indicated in
article 11.2 of the (Covenant), the international community would be in a
position to eliminate completely the present state of chronic
malnutrition and under—nourishment and to mitigate considerably the
effects of calamities.”

3. The place of the right to food and other economic and
social rights in the evolution of the post-war system

84. The concern with the freedom from want was a source of inspiration from
the very inception of the planning, during the Second World War, for the new
international order to be created when the war was over. This applies not the
least to the early preparations made within the United States administration
for the establishment of the United Nations. 27/

85. The Charter provisions, Article 1.3 and Articles 55 and 56 represent the
first steps towards international recognition; however, they focus on the
obligation to participate in international co-operation for the advancement of
economic and social rights. They were subsequently supplemented by numerous
instruments, some of which will be briefly mentioned below.

86. During the preparations for the International Bill of Human Rights,
several drafts were presented, on the basis of which the Secretariat developed
its draft for the Universal Declaration of Human Rights. The most thoroughly
developed drafts were presented by Latin American countries, which played a
central role in the early evolution of the Universal Declaration. One of the
drafts had been introduced already during the San Fransisco conference and was
again presented to the General Assembly in 1946, This text, which was
presented by Panama but drafted during the Second World War by a group of
lawyers from all over the continent, was the most complete version. 28/ On
the right to food it had the following wording {(art. 14 of the draft):
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"Everyone has the right to fcod and housing., The State has a duty to
take such measures as may be necessary to ensure that all its residents
have an opportunity to obtain these essentials.” 29/

87. The negotiations in the Commission prior to the adoption of the Universal
Declaration on Human Rights reflected a broad consensus on the inclusion of
economic and social rights. The only recorded opposition to the inclusion of
thege rights came from South Africa; Western countries actively supported the
inclusion of these rights. 30/ The right to food was first included in the
Universal Declaration, article 25; it was subseguently elaborated in the
International Covenant on Social, Economic and Cultural Rights, article 11,
which has been set out above. Paragraph 1 of article 11 was negotiated in the
Commission in 1951 and 1952; article 2 was included in 1963 mainly at the
reqgquest of the Director-General of FAO but vigorously supported by third world
States.

88. Attention should also be given to some of the provisions in the
International Covenant on Civil and Political Rights. Article 6 states that
"everyone has the inherent right to life". This is a far-reaching provision
which, as understood by the Human Rights Committee of the United Nations, also
embraces the freedom from extreme want which endangers the right to life. 31/

4, Other instruments

89, Were we to explore all the instruments which directly or indirectly
recognize the freedom from want, and thereby the right to food, the list would
become very long, far beyond the scope of the present study. Fortunately, a
comprehensive and higbly useful guide and catalogue is now available, prepared
by Dr. Katarina Tomasevski. 32/ At this stage, a survey only will be made;

in the next section, elements from these provisions will be used to illustrate
the various dimensions of the right to food which bave found some recognition
in international law. This does not imply that all elements referred to below
contain legally binding obligations of States; some of them are
recommendations only, contributing to the recognition of the right but leaving
the obligations still in abeyance. Nor is it implied that all recommendations
and conventions below relate directly to food; most of them seek in one way
or another to secure the conditions under which livelihood can be ensured.

The full implication of these provisions cannot be examined in this brief
study.

90. Apart from the basic provisions in the Universal Declaration, article 25,
and in the International Covenant on Social, Economic and Cultural Rights,
article 11, the concern with food or freedom from hunger appears at least in
the following contexts:

91. PFreedom from hunger, 33/ safeguarding of the right to food in armed
conflict, 34/ providing food for refugees, 35/ disaster relief, 36/ providing
food for prisoners, 37/ international crimes involving deprivation of

food, 38/ access to food and adeguate nutrition, 39/ minimum wages, 40/ social
security and social assistance, 41/ adequate nutrition for infants, 42/
consumer protection, 43/ food strategy, 44/ population policy, 45/ natural
resources, 46/ fisheries, 47/ prohibition of slavery and forced labour, 48/
special categories of agricultural workers, 49/ education and vocational
training in agriculture, 50/ rural organizations and associations, 51/
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elimination of discrimination against women, 52/ elimination of racial and
ethnic discrimination, 53/ and the rights of indigenous peoples. 54/

92. Provisions mainly relevant to international ebligations include
undertakings on international development strategies related to food and
agriculture, 55/ on world food security, 56/ on international assistance for
food security, 57/ on food aid, 58/ on commodity problems, 53/ and on
transnational corporations. 60/

93. The right to food has therefore been recognized both in its broad outline
and in more specific terms. The right to an adeaguate standard of living
including food represents the broadest formulation of the rights of
individuals; the right to be free from bunger is specified as the fundamental
right which should be ensured at all times. The right of peoples to control
their own natural resources is basic to the realization of these rights. The
numerous other resolutions, declarations and conventions listed above have
added to the understanding of the need for responses to specific situations in
which the right to food may be endangered. As stated, many of them are not
binding instruments, and others 4o not directly address the right to food, but
they are all relevant to an understanding of the many dimensions to which
attention has to be given, Recognition is not enough, however; the
corresponding obligations have also to be examined. To this we turn in
Chapter 1V,
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CHAPTER IV
STATE OBLIGATIONS

94, The main problem in regard to social and economic rights has been to
define the obligations corresponding to the rights. This was the cause of
major controversies in the drafting both of the Universal Declaration of Human
Rights and the International Covenant on Economic, Social and Cultural

Rights. The obligations remain vague until the present. 1In the absence of
effective international supervision, they have not been made clearer through
case law. Most of what follows in this chagpter is therefore in the nature of
de lege ferenda.

1. Existing formulations of obligations

A. Economic, Social and Cultural Rights

95, The drafters of the Universal Declaration concentrated on the formulation
of rights, avoiding the inclusion of corresponding obligations by States.

This was not uncontroversial. Reference has been made above to the initial,
preparatory texts presented by Latin American countries. These included
extensive obligations, 61/ but the majority of the Commission decided to
eliminate most references to obligations in the text. This turned out to be
of particular significance for economic and social rights, since such duties
of States that would flow from civil and political rights are often (though
not always) self-evident.

96. Article 25 therefore contains no explicit reference to obligations, but
they are implicit: everyone has "the right to social security in the event of
unemployment, sigkness, disability, old age or other lack of livelihoed in
circumstances beyond his control™. According to the Preamble, every organ of
society shall by progressive measures, national and international, secure the
universal and effective recognition and observance of this and all other
rights contained in the Declaration. It was clearly expected that
arrangements for social security would either be made by the State, or the
State would ensure that such security, if organized privately, would reach out
to all.

97. This becomes even more obvious when examining article 223 "Everyone, as
a member of society, has the right to social security and is entitled to
realization, through national effort and international co-operation and in
accordance with the organization and the resources of each State, of the
economic, social and cultural rights indispensable for his dignity and the
free development of his personality. 62/

98. Article 22 was a compromise text to accommodate the two competing views:
one, the tenuous majority position that there should be no reference to the
obligations of States in the Declaration, and the other that obligations
should be spelled out in detail. 63/

99, A provision of wide~ranging potential significance is found in
article 28: "Everyone is entitled to a social and international order in
which the rights and freedoms set forth in this Declaration can be fully
realized™. The responsibility to create and to maintain that social order






