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Interpreting the Human Right to Land within the
International Covenant on Economic, Social and
Cultural Rights

Input into Proposed CESCR General Comment on Land

1. Introduction and background

1. Human population growth, urbanization, greenfield development, urban renewal/beautification
projects, the reservation and acquisition of land for public and private purposes, the expansion
of large-scale/industrial agriculture, extractivism, the impacts of climate change, land-grabbing
and the depletion of soils and living species have given rise to increasing concerns about the
economic, social and cultural rights dimensions of land. All these developments and processes
increasingly have been subjects of the Committee’s review of States parties’ performance of the
International Covenant on Economic, Social and Cultural Rights (hereinafter, Covenant), whereas
public administration of land has affected Covenant rights. The Committee also has noted
experiences of States party at respecting, protecting and fulfilling Covenant rights through
agrarian reform, land adjustments and conversions, remedy and reparations, including
transitional justice processes, legislation, programs, projects, budgets and institutional
arrangements. Cases include urban land reforms and redistribution in the pursuit of temporary
special measures (affirmative action),! economic justice, social justice, 2 spatial justice, 3
environmental justice,* distributive justice,® the habitat approach,® security of tenure,” and
poverty eradication.®

2. Since the adoption of the Covenant, land has become an issue of increasing conflict, and
competition and disputes over land have become common.® The Committee is especially
concerned about unequal access to land; the concentration of land tenure, including ownership,
as a feature of unprecedented global disparity in wealth and income; and unsettled claims over
indigenous peoples’ and other local communities’ lands and related natural resources, as
sources of confrontation and conflict.

3.  The concerns of States and their constituent stakeholders about the impacts of large-scale land
acquisitions for diverse purposes, human-caused and natural disasters, protracted crises, as
well as the global sustainable development agenda have sparked deliberation, leading to the
development of a series of lex feranda instruments in the global policy sphere concerning land
administration. These include, inter alia, the adoption of the 2007 United Nations
Declaration on the Rights of Indigenous Peoples; the Istanbul Programme of Action for the Least
Developed Countries for the Decade 2011-2020, the 2012 Voluntary Guidelines on the
Responsible Governance of Tenure of Land, Fisheries and Forests in the Context of National
Food Security, Rio+20 (2012), the Vienna Programme of Action for Landlocked Developing
Countries for the Decade 2014-2024, the Small Island Developing States (SIDS) Accelerated
Modalities of Action (SAMOA) Pathway (2014), the 2015 Sustainable Development Agenda
toward 2030, the 2015 Paris Agreement on climate change, the 2015 Framework for Action for
Food Security and Nutrition in Protracted Crises, the Sendai Framework for Disaster Risk
Reduction (2015-30), 2030 Agenda for Sustainable Development (2015), World Humanitarian
Summit (2016), the 2016 New Urban Agenda and the UN Declaration on the Rights of Peasants
and Other People Working in Rural Areas (201X).
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The Committee also takes account of land’s prominence in the foregoing UN Conference on the
Human Environment (1972), the Vancouver Declaration and Action Plan (1976), the Rio
Declaration on Environment and Development (1992), the Programme of Action of the
International Conference on Population and Development (1994), the World Summit for Social
Development (1995), the Beijing Platform for Action (1995), Habitat Il (1996) and the World
Summit on Sustainable Development (2002).

The element of land is essential to other covenanted human rights, and has become a regular
subject of concern for treaty bodies and mechanisms across the Human Rights System.?®®
Likewise, ESC human rights related to land have concerned the Committee’s throughout its
mandated functions: (1) monitoring and reviewing the performance of the treaty by individual
States and (2) interpreting the domestic, extraterritorial, individual and collective obligations in
application of the Covenant.!! This General Comment consolidates the relevant theory and
practice to provide guidance to State parties to fulfil their treaty obligations consistent with the
Covenant in the treatment of the essential element of land.

Universality (of a human right to land)

6.

Land constitutes an essential feature and legal criterion for a State in public international law.!?
Thus, land forms a core of the territorial State, its population as its tenure holders and right
bearers, and administration of the territory by State institutions as the functional duty bearers,
including government, as responsible for mediating the needs and interests of the State’s
population within the common interest. Therefore, land constitutes a principle subject of
statecraft, as well as a subject of public and private law.

The norms concerning land and human rights have been developed within the frame of State
sovereignty over its territory, including land and territorial waters. In public law, sovereignty
remains subject to peremptory norms and human rights obligations. That sovereignty vis-a-vis
other States, including State parties to the Covenant, also remains consistent with this General
Comment.

Land is also an essential natural resource that is limited in nature and a public good fundamental
to life for human beings as an earth-bound species. The functioning of the human body ultimately
relies on a relationship to land by virtue of its coexistence with the physical forces of gravity.!?
No one could live in a prolonged state without being grounded in a gravitational environment.
Furthermore, while the dominant electromagnetic frequency of the earth (7.83 Hz)'* is the same
as the dominant frequency of the human brain and extremely close to the frequency of alpha
rhythms,?® the intense negative charge carried by the earth is electron-rich, and the human
body’s direct physical contact with the land is one of the most potent antioxidants. Human
contact with land represents a potential treatment/solution to a variety of degenerative
diseases,® ranging from chronic stress to autonomic nervous system dysfunction, inflammation,
pain, poor sleep, heart rate variability, hyper-coagulable blood and cardiovascular disease,'” and
a primary factor in regulating the endocrine and nervous system.® In the age of multiple wireless
technologies, the earth still provides the natural signal that human mental and physical existence
requires to function in a healthy way, and earthing the human body may be an essential element
in the human health equation along with sunshine, clean air and water, nutritious food, and
physical activity.!® On the planet Earth, this grounding is inextricably linked to physical access to
land as an indispensable factor of humans’ well-being in their primordial habitat and/or built
environment.
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10. In light of this physical and legal reality, the over-riding principles to be applied in implementing

11.

12.

13.

14.

15.

the Covenant (Articles 1-3) provide the logical, practical and legal framework for ensuring that
the human being’s right to land is respected, protected and fulfilled. Secure and equitable access,
management, use, control and tenure of adequate land constitute a primary element in the
realization of other human rights, as mentioned in the discussion of indivisibly below.

The realisation of the human right to land is indispensable for leading a life with human dignity,
as expressed in the first article of the Universal Declaration of Human Rights. The link among land,
life and dignity becomes clearest where and when it isimpeded through cases involving any single
or combination of conditions, including, but not limited to: discrimination; dispossession;
displacement, including forced eviction; denial of equitable use of, and access [to land]; scarcity
[of land]; damage or destruction [of land] and/or the means of access [to land]; and/or
insufficient capability of persons, social groups and communities to access, use and maintain
tenure to adequate land. Various factors also intersect to result in increasing land pressures,
including population growth, urbanization, infrastructure projects (e.g., energy, transport and
tourism installations), climate change and desertification, natural resource (e.g., mineral, oil, gas
and water) extraction of natural resources, the expansion of large-scale and mechanised
agriculture, monocultures and biofuel production. The denial of the human right to land in such
cases could create the condition of “landlessness,”?° which, in turn, leads to the deprivation of a
bundle of other covenanted rights.

As a subject of individual human rights, everyone requires a relationship with land to sustain
physical life, as well as the enjoyment of access, use, secure tenure, control or other benefit from
land as a means toward the realization of a bundle of human rights. These include, inter alia, the
individual and personal human rights to food, water, sanitation, adequate housing,
work/livelihood through decent work, security of person and the home, health, culture,
participation and a clean and healthy environment.

As a subject of collective human rights, land is an element inherent in the realisation of
participation in culture and public life, freedom of association, and a clean and healthy
environment in association with others. The collective dimensions of the human right to land
involve secure joint and collective tenure, as well as the inalienable rights to self-determination
and freedom from discrimination, as both specific human rights and over-riding principles
enshrined in the first three articles of the Covenant.

From the dual perspective of individual and collective human rights to land, that essential
element of land is often the first link in the chain of production toward the realization of other
human rights, in particular ESCR. Therefore, not only does every citizen in a State party, but every
inhabitant of the planet holds a stake in the State party’s administration of land.

Moreover, land is a prerequisite for the realization of several economic, social and cultural human
rights (ESCRs) and, by its nature, endowed with economic, social and cultural functions, in
addition to its environmental/ecological function.?! Consequently, land is an inherent subject of
the Covenant, as all persons rely directly or indirectly on secure access, use and tenure of land
for the realization of ESCRs, as recognized in foregoing General Comments.?? Land is increasingly
recognized explicitly as an indispensable element and subject of sustainable development by the
international community in global instruments, including those cited above. That recognition of
the common human relationship to land reinforces the appreciation of land as a universal human
need.
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The human right to land is common to, while also differentiated in all urban, peri-urban and rural
contexts. Within the universality of a human need and, thus, human right to land, particular
populations maintain a special relationship with, and need for land also as a specific requisite to
the fulfilment of their identity, livelihood through decent work and/or well-being. The culture,
identity, self-determination, livelihood through decent work and/or means of subsistence for
such land-based people begin and end with the land. Land deprivation for such land-linked
communities, societies and peoples, including indigenous, tribal, forest, peasant, and other local
communities, may constitute a gross violation of human rights, as in the case of forced evictions.?

Both expressions of land as a universal human need and human right, as well as the special
relationship of certain human populations to the basic element and resource of land, underscore
the function of land as a common good and resource. This reality of land as a human right makes
land both an individual and collective accessory to the realization of other covenanted rights,
highlighting the importance of articulating clear and consistent State party human rights
obligations in relation to land as a distinct human right, as well as essential element for the
realization of other rights guaranteed in the Covenant.

Indivisibility and interdependence

18.

19.

20.

21.

22.

The increasingly evident importance of land as a human right arises from the recognition that
land’s combined economic, social, cultural and environmental functions make it indispensable to
the State party’s respect, protection and fulfilment of covenanted individual and collective
human rights, including those cited above.

The role of land as both an individual and a collective human right is seen in relationship to the
human right to adequate housing, whereas adequate housing includes land as an indispensable
element.? While providing a definition for the human right to adequate housing, General
Comment No. 4 refers to “the right of all to a secure place to live in peace and dignity, including
access to land as an entitlement.”?®

Where adequate housing may be on an upper floor of a multi-storey building, a detached house
on the ground, or even in the form of a house-boat, the denial of access and use of the
corresponding land support the structure and enabling access to it would constitute a violation
of the human right to adequate housing. An interdependent relationship between adequate
housing and land is apparent also, even where a tenure holder’s share in a parcel of land (e.g.,
at the foundation of a multi-storey building) cannot be singly identified, subdivided or
transferred.

The interdependence of the human right to adequate food and nutrition with the human right
to land is also apparent in theory and in the Covenant’s application.?® While ensuring adequacy
and sustainability of food availability and access, “availability refers to the possibilities either for
feeding oneself directly from productive land or other natural resources.”?” The right to food
applies also to nonproducers, whereas everyone consuming food has a stake in the productive
use of land, as it is often the first link in the food-production chain, involving a division of labour
and social production and distribution of food within a State, as well as across borders, if
appropriate.

Although a human right to land is not explicit in the Covenant, water has been recognized,
nonetheless, as a common human need and human right by virtue of its nature inherent in the
realization of other codified human rights, including the right to life and to human rights under
the Covenant,?® made explicit in General Comment No. 15 of the Committee. The human right
to land bears similar characteristics, not least in its indivisibility with the human right to land.



3 April 2020 version

Access, use, secure tenure and control of land are often requisites to accessing vital water.
General Comment 15 provides that no household should be denied the human right to land on
the grounds of their housing or land status® and observes, in particular, indigenous peoples’
right to access water resources on their ancestral lands.*°

Normative Content of the Human Right Land

23.

24,

25.

The human rights approach to land under the Covenant is primarily a subject of equity, which is
the consequential outcome of the State party applying the Covenant’s over-riding principles (see
General Obligations below).

The human right to land is realized when every person, individually and/or collectively, enjoys
access to, use of and secure tenure over land necessary and sufficient to achieve an adequate
standard of living; to have a place to live in security, peace and dignity; to engage in recreational
activities;! to participate in public life;3? and to develop culture in free association with others.
In the collective dimension, the human right to land is realized when joint and collective tenure
are secure and legally protected. In the wider collective dimension, nations and peoples realize
their right to land when they enjoy access to, use of and sovereignty over their ancestral and
continuously inhabited land necessary to exercise self-determination within the State party.>?
The Covenant guarantees that “In no case may a people be deprived of its own means of
subsistence.”®*

The human right to land contains both freedoms and entitlements. The freedoms include the
right to maintain access to existing lands necessary for the enjoyment of all human rights, and
the right to be free from interference, arbitrary dispossession or denial of access, use, secure
tenure, control or other benefit from land necessary for the enjoyment of other human rights.
The entitlements include the human being’s meaningful participation in, and benefit from a land
administration and management system that provides equal opportunity for everyone to enjoy
her/his human right to land.

Adequacy

26.

27.

28.

Adequacy involves an assessment of quantity, quality and function. The elements of the human
right to land must be sufficient and suitable to uphold human dignity, life, livelihood through
decent work, social security, housing, food, health and culture, in accordance with Articles 1-3,
6-8, 9, 10, 11, 12, and 15 of the Covenant. The adequacy of land should not be interpreted
narrowly, but rather beyond reference to mere spatial attributes, quantity or monetary values
and measures. The human rights metric should treat land as a common social and cultural good
with corresponding social and cultural function, and not primarily as an economic good with
corresponding economic function. Although the Covenants do not specify environmental
functions, the development of public law of treaties,® lex feranda and global policies have
identified land as having an environmental function as well. (See also below.)

The manner of realizing the human right to land must be sustainable and inter-generational also,
ensuring that the human right can be realized for present and future generations.

The adequacy of land required to fulfil the human right to land may vary according to particular
conditions. However, the following elements of the human right to adequate land apply in all
circumstances:

Availability
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The access to, and supply of land for each person must be available in sufficient measure for
personal and domestic uses toward the realization of covenanted rights. These normally include
the use of land for adequate housing and mobility to access sites, services and sources of
livelihood through decent work, including agriculture and other types of production, as
appropriate. Land should be sufficient and available for collective uses such as social and cultural
activities, recreation, and economic activities requiring land use. Some individuals and groups
also may require varying types and dimensions of land due to culture, climate, and conditions
necessary for activities related to subsistence. The availability of land may be limited by natural
factors. However, the availability of land is ensured when the State party ensures equitable
fulfilment of the other adequacy elements of the human right to land.

Accessibility

30. Land, land facilities and services have to be accessible to everyone, without arbitrary

discrimination, within the jurisdiction of the State party. Accessibility has four overlapping
dimensions:

(a) Physical accessibility: Land, and adequate land facilities and services, must be within safe
physical reach for all sections of the population, whether in rural, peri-urban or urban contexts.
Sufficient, safe, and acceptable land must be accessible to each household within reasonable
access to educational, health, cultural and recreational facilities and sources of livelihood
through decent work. All land facilities and services must be of sufficient quality, culturally
appropriate, and managed sensitive to gender, life-cycle and privacy requirements. Physical
security should not be threatened during access to one’s land, or to related facilities and
services. Land and land-related facilities and services must be accessible to all without
discrimination, including and, in particular, the most vulnerable or marginalized sections of the
population, in law and in fact, without discrimination on any prohibited grounds;

(b) Economic accessibility: Sufficient land, land-related facilities and services must be affordable
for all. The direct and indirect costs, charges and fees associated with securing land for the
realization of human rights must be affordable, and must not compromise or threaten the
realisation of other Covenant-guaranteed rights;

(c) Information accessibility: This dimension of accessibility to the human right to land includes
freedoms, responsibilities and entitlements to seek, receive and impart reliable information
concerning land issues, including land administration, use, control, tenure arrangements and
access. Information accessibility aligns with the human right to freedom of expression, in
relation to managing and imparting information within the criteria of human rights. Information
accessibility also requires the State party to ensure and maintain complete, accurate and publicly
available records of land use, tenure and distribution, as well as it concerns various land tenure
types and claims throughout the State party’s jurisdiction and territory of effective control.

(d) Accessibility to goods and services: This dimension of accessibility coincides with elements of
the human right to adequate housing, as provided in General Comment No. 4, which interprets
the State party’s obligation to ensure the availability of services, materials, facilities and
infrastructure. It provides that

“All beneficiaries of the right to adequate housing should have sustainable access to natural and common
resources, safe drinking water, energy for cooking, heating and lighting, sanitation and washing facilities,
means of food storage, refuse disposal, site drainage and emergency services and urban/physical
planning.”3®

Significant is the recognition of urban/physical planning among the public goods and services
required to meet this criterion of the human right to adequate housing. The provision of these
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State-supported facilities coincides with the global-policy recognition of the necessity and
commitment of States to ensure access to land and to support “social habitat production,”
particularly in the pursuit of responsible housing finance.?’

Acceptability

31.

32.

33.

34.

The land required for each personal or domestic use must be of an acceptable quality. This
implies that land should be environmentally safe; i.e., free from pollutants, radiological and
other hazards that constitute a threat to a person’s or community’s health. Furthermore, land
should be of an acceptable type for personal or domestic use, particularly in the context of the
human right to adequate housing, as it relates to ensuring housing habitability.®® The terms
required to realize the human right to land must be acceptable, without violating other human
rights. For persons and communities relying on agriculture and other livelihood through decent
work dependent on land resources, the land’s soil quality and reasonable adequacy of natural
and other productive inputs, including water, as required to uphold the quality of the land and
must enable the tenure holders to realize their other human rights.

Cultural appropriateness is a key element of acceptability from the social dimension. The cultural
acceptability and function of land call for State parties’ land-administration laws, systems and
institutions to mediate the needs and interests of the beneficiaries of the Covenant consistent
with cultural norms, practices and preferences related to land, insofar as they do not violate
human rights of others.

Displacement, resettlement, rehousing and related schemes have demonstrated the importance
of cultural compatibilities and sensitivities in the administration of land for housing,
agriculture/food, development, social and other community activities, or other purposes aligned
with human rights. Cultural acceptability is a subjective quality that cannot be imposed or
presumed by external parties. Cultural acceptability in such circumstances can only be achieved
through a process ensuring free, prior and informed consent (FPIC) of the party/ies to move, or
be moved.

The Committee recognizes that the strong communal dimension of certain peoples’ cultural life
is integral to their existence, well-being and full development, and includes the right to the lands,
territories and resources that they have traditionally owned, occupied or otherwise used or
acquired.>® In particular, indigenous peoples’ cultural values and rights associated with their
ancestral lands and their relationship with nature a specific territory should be regarded with
respect and protected, in order to prevent the degradation of their particular way of life,
including their means of subsistence, the loss of their natural resources and, ultimately, their
cultural identity.*°

Security of tenure

35.

Land tenure takes a variety of forms, including rental (public and private), cooperatives,
leasehold, owner occupation, collective tenure, adverse possession, and informal settlement,
including occupation of land. *! Tenure arrangements may include registered ownership,
intermediate ownership, expectation of ownership, off-register ownership, occupancy, officially
recognised rental, unofficial rental, looking after, or borrowing of land.*? Notwithstanding the
type of tenure, all persons should possess a degree of security of tenure that guarantees legal
protection against forced eviction, harassment, dispossession, and other abuses. Consequently,
State parties should take immediate measures aimed at conferring legal security of tenure upon
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those persons, households, and communities currently lacking such protection, in genuine
consultation with affected persons and groups. (See Specific Obligations below.) As in
connection with the human rights to water®® and adequate housing,** no one should be subject
to discriminatory deprivation on the basis of land tenure type or status.

Location

36.

37.

38.

Land that is adequate for the realization of human rights must be in a location that allows access
to, and enjoyment of adequate housing, livelihood through decent work, food and nutrition,
health care, schools, cultural centres and other social facilities. This is true in both urban and rural
areas, where the combined level of effort, and temporal and financial costs of accessing a place
of decent work can put excessive financial demands upon households living in impoverished
conditions. Similarly, the available land having the effect or purpose of realizing related human
rights should not be polluted nor proximate sources of pollution such that threaten the
inhabitants’ human rights to health and to a safe and healthy environment.

The location element of the human right to land is significant as a measure to ensure that
relocation, resettlement, rehousing and other eviction-and-displacement schemes do not
derogate the location element in the allotment of replacement land.

This element also clarifies the options available to the State party toward realizing the human
right to land in such cases; i.e., if moving the land allocation to the enabling facilities and services
of the State is not imminent, then the State should ensure reasonable access to the enabling
facilities and services of the State in the new land allocation a priori.

Process rights and accessory rights

39.

40.

The elements of the human right to land include also those process and accessory human rights
guaranteed under the International Covenant on Civil and Political Rights.* These include, inter
alia, human rights to access justice, fair trial, information, freedom of movement and residence,
freedoms of opinion, expression, association and peaceful assembly, and participation in public
life. A breach that violates these covenanted human rights may cause and/or result from the
violation of the human right to land.

As the human right to land is grounded in equity under the over-riding implementation principles
and specific rights guaranteed in the Covenant, the acceptability factor also rests on the effective
functioning of process mechanisms within the State, operating principles of temporary special
measures (affirmative action), economic justice, social justice, spatial justice, environmental
justice, distributive justice, the habitat approach, security of tenure and poverty eradication.

Sources in law

Sources of the human right to land in international law

Lex Feranda Instruments

141.

A decade after the adoption of the Covenant, the First UN Conference on Human Settlements
(1976) recognized the importance of equitable land to adequate housing in The Vancouver
Declaration and Action Plan,*® dedicating section D. “Land” to commitments of Member States
in: (1) land resource management; (2) control of land use changes; (3) recapturing land value
(plusvalia); (4) public ownership; (5) patterns of ownership; (6) increase in usable land; and, (7)
information needs.*” The Preamble recognizes that:

“Land, because of its unique nature and the crucial role it plays in human settlements, cannot be treated
as an ordinary asset, controlled by individuals and subject to the pressures and inefficiencies of the
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42.

43.

44,

45.

46.

market. Private land ownership is also a principal instrument of accumulation and concentration of wealth
and therefore contributes to social injustice; if unchecked, it may become a major obstacle in the planning
and implementation of development schemes. Social justice, urban renewal and development, the
provision of decent dwellings-and healthy conditions for the people can only be achieved if land is used
in the interests of society as a whole.”*®

The Vancouver Action Plan also recognizes that:

“The ideologies of States are reflected in their human settlement policies. These being powerful
instruments for change, they must not be used to dispossess people from their homes and their land, or
to entrench privilege and exploitation. The human settlement policies must be in conformity with the
declaration of principles*® and the Universal Declaration of Human Rights.”>°

The renewal of the global human settlements policy at Habitat Il (1996) consolidated UN
Member States’ commitment to maintaining “equitable human settlements,” envisioning land
rights as indivisible with other human rights in practice.>?

Habitat Il emphasized the elements of accessibility and secure tenure in relation to land, as well
as the need for the State to ensure governance of land such that ensures the human rights
adequacy of land as strategic prerequisites for the provision of adequate shelter for all, and for
the development of sustainable human settlements affecting both urban and rural areas. In
addition to the progressive realization of the human right to housing, States at Habitat Il
committed themselves to these actions toward “breaking the vicious circle of poverty.”*?

Habitat IIl, in 2016, produced a New Urban Agenda that further envisaged

“cities and human settlements that [f]ulfil their social function, including the social and ecological function
of land, with a view to progressively achieving the full realization of the right to adequate housing as a
component of the right to an adequate standard of living, without discrimination...”3

Within the field of human rights and food security, the Committee on World Food Security (CFS)
has recognised that land is an important source of social inclusion and a component of social
citizenship in many societies. The 2012 Voluntary Guidelines on the Responsible Governance of
Tenure of Land, Fisheries and Forests in the Context of National Food Security®>* promote secure
tenure rights and equitable access to land, fisheries and forests as a means of eradicating hunger
and poverty, and provide a useful framework for States consistent with international law.>®

Land and Covenant Rights

47.

48.

49.

Article 11, paragraph 1, of the Covenant specifies rights emanating from, and indispensable for,
the realization of the right to an adequate standard of living “including adequate food, clothing
and housing.”*® While a specific “right to land” is not articulated within the Covenant, as was
recognized in General Comment No. 15 (2002) concerning the human right to land, the use of
the word “including” indicates that this catalogue of rights was not intended to be exhaustive.®’

Previous General Comments and Concluding Observations of the Committee have referred to
land as an element of other human rights. CESCR General Comment No. 4, “The right to
adequate housing” (1991)*® and General Comment No. 7 (1997), “forced evictions,”*® enunciate
the importance of land as an element of the human rights inherent in the field of human
settlements.

Therefore, exercising a human right to land as similarly “indispensable for, the realization of the
right to an adequate standard of living,” General Comment No. 4 affirms the obligations of State
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party is fulfiled vis-a-vis a human right to land, recognizing its direct relevance to those groups
whose identity, well-being and/or livelihood through decent work is based on a physical [and
often an extraphysical] relationship to the land.

CESCR General Comment No. 12 (1999) on the Right to Adequate Food ®° recognizes the
availability of adequate and nutritious food as an indispensable element that enables the
possibilities either for feeding oneself directly from productive land or other natural resources.

CESCR General Comment No. 14 (2000) on the Right to the Highest Attainable Standard of Health
and General Comment No. 15 (2002) on the Human right to land contain a recognition of land’s
link to health. They point out how development-related activities that lead to the displacement
of indigenous peoples from their traditional territories and environment, denying them their
sources of nutrition and breaking their symbiotic relationship with their lands, has a deleterious
effect on their health.®*

CESCR General Comment No. 15 (2002) on the human right to land affirms that no household
should be denied the human right to water on the grounds of its housing or land status. For
example, indigenous peoples’ access to water resources on their ancestral lands is protected
from encroachment and unlawful pollution. The Committee has affirmed that States should
provide resources for indigenous peoples to design, deliver and control their access to water,%?
which would entail their design, delivery and control of their related land access.

CESCR General Comment No. 16 (2005) on the Equal Right of Men and Women to the Enjoyment
of all Economic, Social and Cultural Rights provides that implementing Article 3 of the Covenant
in relation to Article 11(1) requires that women have a right to own, use or otherwise control
housing, land and property on an equal basis with men, and to access necessary resources to do
so. Implementing Article 3 in relation to article 11(2) “also requires States parties, inter alia, to
ensure that women have access to, or control over, means of food production,” which habitually
includes land.®®

CESCR General Comment No. 21 (2009) on the Right of Everyone to Take Part in Cultural Life
notes the human rights of indigenous peoples to “their cultural institutions, ancestral lands,
natural resources and traditional knowledge,®* and on the right to development.”%°

Sources of the human right to land in domestic law

55.

56.

The Constitutions and legal practice certain transitional States are explicit in the formulation of
rights to land consistent with the Covenant. The Brazilian Constitution explicitly recognizes land
as a subject of a property right within its social function, in fact, mandating the government,
under certain conditions, to expropriate such land for priority social purposes if it has been
demonstrated not to fulfil its social function. Regulations, such as tax structures and urban
planning standards, are directed to ensure that land fulfils its social function in the Brazilian®®
and Colombian®’ constitutions. Agricultural land is guaranteed to fulfil its social function in both
the Ecuadoran®® and Brazilian® constitutions.

The Ecuadoran Constitution’s Article 57 recognizes and guarantees the collective land rights of
indigenous communes, communities, peoples and nations “in conformity with the Constitution
and human rights agreements, conventions, declarations and other international instruments,
the following collective rights.” Article 60 extends similar recognition and guarantees for Afro-
descendant citizens.”®
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57.

58.

59.

60.

61.

62.

63.

Article 376 addressed the common social and environmental function of land and local
government measures required to enforce the right to housing, habitat and environmental
conservation. This article also forbids private benefit from speculative land use practices by
changing the use from rural to urban or public to private.”*

In the Bolivian Constitution, the State recognizes and protects the community or collective land,
while fulfilling a social, economic and social functions, as appropriate.’? It further guarantees
that the State shall provide to rural indigenous peoples, intercultural indigenous communities,
Afro-Bolivian and rural communities who do not have sufficient lands, in accordance with state
policy concerned with the ecological and geographic realities, as well as the population’s social,
cultural and economic needs.

The Bolivian Constitution also notes the environmental and ecological functions of land, and
provides for land to be used “according to its criteria and principles of cultural harmony with
nature.”

The land endowment shall be carried out according to the policies of sustainable rural
development and the right of women to access, distribution and redistribution of land, without
discrimination based on civil status or marital union.’ Bolivia’s constitution enshrines the
obligation of the State to promote policies aimed at eliminating all forms of discrimination
against women in access, ownership and inheritance of land.”®

While Egypt’s 2014 Constitution refers to human rights generally as a subject of national values,
university curriculum and police duties, does not enshrine any human rights, nor does it address
the human right to land, specifically. However, its Article 63 relates to a common violation of
the human right to land, providing that:

“All forms and types of arbitrary forced displacement of citizens shall be prohibited and shall be
a crime not subject to statute of limitations. The State shall ensure the citizens' right to adequate,
safe and healthy housing in a manner that preserves human dignity and achieves social justice.”

The Constitution of Kenya (2010) provides that all land in Kenya belongs to the people of Kenya
collectively as a nation, as communities and as individuals, whether classified as public,
community or private land.”® Public land shall vest in, and be held by either the national
government or a county government in trust for the people resident in the county, and shall be
administered on their behalf by the National Land Commission.”” Community land, whether
registered or unregistered, vests in, and is held by communities identified on the basis of
ethnicity, culture or similar community of interest. Any unregistered community land shall be
held in trust by county governments on behalf of the communities for which it is held.
Community land shall not be disposed of, or otherwise used, except by way of legislation
specifying the nature and extent of the rights of members of each community individually and
collectively.”®

The Kenyan Constitution further stipulates that private land may be freehold or leasehold
tenure, but that non-citizens have the right to land by leasehold only.”® The State may regulate
the use of any land, or any interest in or right over any land, in the interest of defence, public
safety, public order, public morality, public health, or land-use planning.® Meanwhile, the
Constitution directs Parliament to enact legislation ensuring that investments in property
benefit local communities and their economies.8!

11



64.

3 April 2020 version

The Supreme Court of India has called upon the State to provide security of tenure to
marginalized groups such as pavement dwellers.®? The South African Constitutional Court and
the European Court of Human Rights also have recognized the State’s obligation to ensure
security of tenure and protection against eviction for the urban poor and inhabitants of informal
settlements.®3

General obligations

65.

66.

67.

Covenant obligations apply to all organs of the state Party. All the central, regional and local
spheres of government and/or local authorities bear common-but-differentiated obligations
under the Covenant to respect, protect and fulfil the human right to land within their respective
jurisdictions.® The State obligations under the Covenant likewise apply to all institutions,
representatives or agents of the State party.

As under any treaty, the Covenant’s States parties assume simultaneous individual, collective,
domestic and extraterritorial obligations. The seven explicit over-riding principles laid out in the
Covenant’s first three Articles are foundational to the structure and methodology of the
Covenant, and indispensable to its implementation, monitoring and review functions. Each and
all of these functions are indispensable in the particular context of the human right to land.

Within the equitable administration of land by the State party—that is, all spheres of
government and organs of the state—should develop and apply a Covenant-based, human rights
definition of land, including all tenure categories of land, to guide measures to respect, protect
and fulfill the human right to land within its jurisdiction and territory of effective control.

Self-determination

68.

Under Article 1 of the Covenant, States parties have the obligation to ensure that its respect,
protection and fulfilment of economic, social and cultural rights align with the inherent and
inalienable human right of nations and peoples to self-determination. By virtue of that right, the
State must operationalize economic, social and cultural human rights so that all nations and
peoples freely can determine their political status, and freely pursue their economic, social and
cultural development. Article 1 also provides that:

“[alll peoples may, for their own ends, freely dispose of their natural wealth and resources without
prejudice to any obligations arising out of international economic co-operation, based upon the principle
of mutual benefit, and international law. In no case may a people be deprived of its own means of
subsistence.”

This Covenant provision also echoes long-standing peremptory norms of international law
requiring that States not recognize, provide assistance to, cooperate or transact with illegal
situations that obstruct the exercise of self-determination in the territory of a people whose said
right is recognized under international law.?°

Non-discrimination

69.

The Committee previously has underlined that discrimination in the exercise of the economic,
social and cultural rights is frequently found in the housing and lending sectors involving land.8®
Under Articles 2 and 3 of the Covenant, States parties have the obligation to guarantee the
enjoyment of Covenant rights to all, without discrimination.?” The requirement to eliminate
formal as well as substantive forms of discrimination® includes a duty to prohibit discrimination
by non-State entities in the exercise of economic, social and cultural rights.
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70.

71.

72.

73.

74.

Among the groups that are often disproportionately affected by the adverse impact of business
activities are women, children, indigenous peoples particularly in relation to the development,
utilization or exploitation of lands and natural resources,?® peasants, fisherfolks and other
people working in rural areas, and ethnic or religious minorities where they are politically
disempowered. Persons with disabilities are also often disproportionately affected by the
negative impacts of business activities, in particular because they face particular barriers in
accessing accountability and remedy mechanisms. As noted by the Committee on previous
occasions, asylum-seekers and undocumented migrants are at risk of facing discrimination in the
enjoyment of Covenant rights due to their precarious situation, and under Article 7 of the
Covenant, migrant workers are particularly vulnerable to exploitation, long working hours, unfair
wages and dangerous and unhealthy working environments.*°

Certain segments of the population face a greater risk of suffering intersectional and multiple
discrimination.®! For instance, investment-linked evictions and displacements often result in
physical and sexual violence against, and inadequate compensation and additional burdens
related to resettlement for, women and girls.? In the course of such investment-linked evictions
and displacements, indigenous women and girls also face discrimination due to their gender and
because they identify as indigenous peoples. In addition, women are overrepresented in the
informal economy and are less likely to enjoy labour-related and social security protections.®®

Furthermore, despite some improvement, women continue to be underrepresented in
corporate decision-making processes worldwide.®* Therefore, the Committee recommends that
States parties address the specific impacts of business activities on women and girls, including
indigenous women and girls, and incorporate a gender perspective into all measures to regulate
business activities that may adversely affect economic, social and cultural rights, including by
applying General Comment No. 24 on State Obligations under the International Covenant on
Economic, Social and Cultural Rights in the Context of Business Activities,® and consulting the
Guidance on National Actions Plans on Business and Human Rights.?® States parties should also
take appropriate steps, including through temporary special measures, to improve women’s
representation in the labour market, including at the upper echelons of the corporate hierarchy.

In some countries, environmental racism manifests in socially marginalized or racial minority
communities being subjected to disproportionate exposure of pollutants and/or the denial of
access to sources of ecological benefits such as clean air, water, adequate land and natural
resources. Within an international context, environmental marginalization may prevail in
disadvantaged ecological and trade relationships between industrialized nations and the Global
South, often associated with colonialism, neoliberalism and globalization. Instances of
environmental racism can include exposure to toxic waste, the exportation and dumping of
wastes, flooding, pollution from heavy industrial or natural resource extraction developments,
lack of utilities such as clean water, or exclusion from land administration and natural resource-
related decision making. Certain State parties may be the authors or subjects of environmental
racism in cases whereby governments allow corporations to export dirty technologies,
dangerous chemicals or waste materials banned by domestic laws to developing countries, with
lax environmental policies and safety practices, otherwise known as “pollution havens.” Such
practices often violate the human right to land by negatively affecting the economic, social,
cultural and environmental functions of land.

Property status, as a prohibited ground of discrimination, is a broad concept that includes real

property (e.g. land ownership or tenure) and personal property (e.g. intellectual property, goods
and chattels, and income), or the lack of it. As stated, in connection with General Comment 15,
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no household should be denied the human right to land on the grounds of their housing or land
status®’

Gender Equality

75.

74.

75.

76.

77.

Under Article 3 of the Covenant, States parties have the obligation to ensure the practice of
gender equality such that men and women realize the equal right to the enjoyment of all
economic, social and cultural rights. The Committee has interpreted the obligations of States
parties within this over-riding principle of Covenant implementation, including by providing
examples of states Parties’ obligation with regard to specific Covenant rights, including the
provision of Temporary Special Measures, where appropriate.®® CEDaW has complemented the
treaty-based guidance for States with specificity as to Temporary Special Measures for rural
women, historically subject to discrimination in their exercise of the human right to land.*®

In many parts of the world, women’s human right to land continue to be systematically
denied.1® Despite the fact that globally women represent a large proportion of small scale
farmers and are in some regions the majority, women are often not recognized as farmers.
Gender inequality in land systems remains a pervasive problem, and intersectional
discrimination—for example, due to ethnicity, rurality, and/or poverty—often compounds the
barriers that women face in accessing, utilizing and controlling land in rural, peri-urban and
urban areas. Women’s rights to land are denied in law, as well as in practice, entrenching
women’s poverty and reinforcing women’s unequal position within their families, communities
and societies, both socially and economically.?

Even when women are able to access land, they often end up losing it, because of changes to
marital and personal status, and specifically through discriminatory civil codes, marriage or
inheritance laws.®? Single women, as well as those whose marriages are customary and,
therefore, not formally recognized also typically have more tenuous rights to land. In many
countries, the result of gender-biased statutory laws, customary law, traditions, and social
norms and attitudes is that women cannot or do not use, access, control, own, rent, lease, or
inherit land and property without consent from a man, usually a male relative (husband, father,
son, brother, etc.). Similarly, government services and benefits related to land and agriculture
(e.g., extension services and agricultural-input subsidies) are also often tied to land registration,
which is typically done in the name of the “head of household,” most often designated as male.
This results in social exclusion that constrains a woman’s ability to participate fully and equally
with men in their homes and communities and renders them vulnerable to forced eviction from
their land when a relationship ends. Land-grabbing and the sale of formerly communal lands to
private and foreign investors also has made women’s access to land even more challenging and
has rendered women particularly vulnerable to displacement and its adverse impacts.

The Committee has stated that women have a right to own, use or otherwise control land on an
equal basis with men, and to access necessary resources to do so,'®® and has highlighted
women’s equal inheritance rights within the context of its Concluding Observations on States
parties.’%* The Committee also has noted that the capacity of women to own land may not be
restricted on the basis of marital status or any other discriminatory ground.!®® The Committee
has highlighted the need for States parties to give particular attention to preventing
discrimination in access to food, or resources for food such as land, including by guaranteeing
full and equal access to economic resources, particularly for women, including the right to
inheritance and the ownership of land.°®

In the same connection, realizing access to, use and control of land, as well as the social,
economic and economic functions of land, are often essential to the realization of the human
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right to decent work, as well as the Covenant’s over-arching implementation principles of non-
discrimination and gender equality. General Comment No. 12 on the right to food provides that:

“This should include: guarantees of full and equal access to economic resources, particularly for
women, including the right to inheritance and the ownership of land and other property, credit,
natural resources and appropriate technology; measures to respect and protect self-employment
and work [that] provides a remuneration ensuring a decent living for wage earners and their families
(as stipulated in article 7 (a) (ii) of the Covenant); maintaining registries on rights in land (including
forests).

7107

78. To combat the multiple barriers that exist to the enjoyment of land rights by women, States
parties should adopt a multi-pronged approach that, inter alia:

(a)

(b)

(c)

(d)

(e)

(f)

(8)

(h)

(i)

Ensures that national laws, including civil codes; personal status, family and marriage law;
property law; housing and/or land law; are effectively consolidated and harmonized so
that there are consistent and coherent legal and policy frameworks protecting women’s

rights to land and other productive resources;*®

Brings customary land tenure and administration systems, where applicable, in line with
international human rights standards on gender equality which protect women’s equal
rights to land;*®

Raises awareness (for example, via television, radio, print media, and the Internet) about
women’s land rights with women as well as men, local and traditional communities and
their leaders, the judiciary and land administration officials;

Builds the capacity of land institutions to protect women’s land rights and ensures that
such institutions are held accountable for their delivery of programmes and the impact on
women’s rights to land.

Provides information, legal literacy and legal aid to women to claim their land rights**° and
ensures that all justice mechanisms, including religious and customary mechanisms,
respect, protect and fulfil women’s rights to land and other productive resources, and that
the relevant authorities are held accountable when they fail to do so;*!

Expedites processes of land reform, to ensure that obstacles to land ownership faced by
women are removed, and to provide funds to combat discrimination in women’s access to
land;*?

Applies the standard of free, prior and informed consent (FPIC) to women affected by land
concessions, and enter into prior and meaningful consultations with the communities
concerned before granting concessions for the economic exploitation of lands, and fulfil
the obligation to obtain their FPIC, including and in particular that of women and
customary landowners;!3

Ensure women’s equal access to loans and credits, and ensure temporary special measures
when required, in order to enable women to gain access to land and other productive
resources regardless of marital status;'*

Ensures that land budgeting reflects an integrated gender perspective and tracks how
budgets respond to gender equality commitments and targets;'*®

Promotes the redistribution of land to marginalised landless women, and ensures that
titles to land/housing under all state schemes and initiatives are provided in the names of
the adult women of the household.
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(k) Provides for the full participation of women, based on their informed, active, meaningful
and effective engagement in the formulation of land-related laws, policies and
programmes, as well as in land governance bodies and decision making;**® and

() Prioritizes collection of gender-sensitive data and sex-disaggregated data on access to,
use and control of land and other productive resources and also ensure disaggregation
of data on other relevant grounds, such as gender and indigenous identity or gender
and disability.'?’

Inextricable from the Covenant-implementation formula also are the over-riding principles in
Article 2.1, under which each State party to the Covenant commits to undertake steps

“individually and through international assistance and co-operation, especially economic and
technical, to the maximum of its available resources, with a view to achieving progressively the
full realization of the rights recognized in the present Covenant by all appropriate means,
including particularly the adoption of legislative measures.”

Rule of Law

80.

81.

States parties have the obligation to all within their jurisdiction and/or effective control to
prevent and remedy violations of the Covenant rights in the context of land administration and
trade by individuals and entities under their jurisdiction through the rule of law. This includes
the duty to give effect to the Covenant in the domestic legal order.'!® The Covenant also grounds
the States parties’ obligations in the rule-of-law field, where public services may be
subcontracted to private parties,'!® whether in law enforcement, access to justice and fair trial,
or correction functions that may affect human rights, including non-derogable rights.?° The
State party remains the primary responsible legal personality with the duty to legislate,
adjudicate, enforce, monitor, evaluate and review the administration of land in alignment with
the ESCR obligations of the Covenant, realizing both their preventive and remedial effects.

The provisions of the Covenants, other Human Rights Treaties and the Vienna Convention on
the Law of Treaties, where applicable, support the role, function and accessibility of mechanisms
to resolve land disputes, including specialized land courts. The State must ensure that individual
clients and local communities have effective access to such mechanisms, including judicial
mechanisms that operate human rights at the local level '

Progressive Realization

82.

83.

The progressive realization of the human right to land may involve policy instruments, financial
tools, technical means and/or administrative fixes to ensure land is governed and administrated
within the Covenant’s over-riding principles of implementation, as well as to ensure the
continuous improvement of living conditions, without retrogression. The Committee has stated
that a government’s obligation to continuously improve conditions conducive to the realization
of economic, social and cultural human rights means that resources allocated to their realization
should increase proportional to any overall increase in resources. This mean, with respect to the
government’s budget, that allocations and expenditures on economic and social rights-related
areas should increase at least at the same rate as the overall budget. However, progressive
realization depends on a combination of factors, including increased efficiency and
effectiveness, as well as regular evaluation of performance outcomes through a process of policy
and performance review and improvement.

The negative obligation of the State to ensure progressive realization means that the State must
not take retrogressive measures (backward steps) that would diminish the possibility to realize
the human right to land. As provided in Article 11, “the right of everyone to an adequate
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standard of living for himself and his family” includes “the continuous improvement of living
conditions.”

Maximum of Available Resources

84.

85.

86.

The State’s public budgets and revenue sources should be sufficient and applied to improve
access, availability, locations, cultural appropriateness, servicing, administration,
adjudication, environmental protection and distribution of land. Inefficient revenue collection
is a widespread problem, one that undercuts many governments’ claims to lack adequate
resources to realize human rights. Inefficient tax collection, tax breaks or unfavourable trade
and investment agreements may be result from a government’s lack of capacity and/or in
inadequate political will to enhance revenue collection. With greater political will and
enhanced capacity, a government may be able to greatly improve its fiscal position without
changing its tax structure, rather by other processes that enhance revenue collection.

Allocations are a critical element within a public budget that indicates the amount that the
government intends to spend for a designated purpose. While allocations are a critical
element of a budget, on their own they provide limited insight into a government’s
compliance with its human rights obligations. Even though policies and plans, as well as
expenditures, enable a more-complete understanding of allocations in a budget, it is
nonetheless possible to gain useful insights into the government’s compliance with the State’s
Article 2.a obligations by focusing on the allocations.

Where the general obligations of non-discrimination and maximum of available resources
intersect, Article 2 prohibits both formal and substantive discrimination. The State should
analyse its allocations to ensure that they do not (1) treat population groups inequitably, or
differentiate on any prohibited basis of discrimination, or (2) affect different groups
substantively different, although they might seem equitable on their face. Some of the most-
common forms of discrimination in the formulation and execution of public budgets are those
based on gender, ethnicity, religion, language, geographical location and socio-economic
status. Discrimination often could be multi-dimensional, because, for example, ethnic
minorities are often disproportionately poor, and women are typically the poorest of the poor.
CEDaW has noted that, “[e]ven when they exist, laws and policies that consider rural women’s
situation and foresee special measures to address it are often not implemented.”!?

International Cooperation and Assistance

87.

88.

Operationalizing the over-riding principle of international cooperation and assistance
consistent with Covenant implementation frames the discussion of extraterritorial obligations
to respect, protect and, where appropriate, fulfil the human right to land. Arising from this
obligation is the State’s duty to ensure its own conduct and that of legal and moral persons
within the State party’s jurisdiction and effective control align with Covenant human rights, as
well as its corresponding duty to regulate external parties accordingly.

In the context of increased globalization of economic activities and privatization, the
Committee has pointed out the importance of States parties’ obligations to ensure that
transnational businesses affecting the realization of economic, social and cultural rights—in
particular, those assuming roles in the administration and use of public goods and services—
ensure the progressive realization of Covenant rights, including the human right to land, and
avoid retrogression in their enjoyment by all.
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The State obligation to protect in the case of corporate capture, protecting the human right
to land calls for safeguarding low-cost adequate housing and affordable land tenure, while
preventing the transfer of control or other liquidation of such social assets to private
corporations.

Specific obligations

90.

91.

Globally, the lives of all human beings are impacted by inadequate land-use policies and
practices; land pollution and degradation; the decline in the productive capacity of land; the loss
of land, particularly arable land and coastal areas, due to climate change, infrastructure and
other projects, and population growth. States parties and their successive governments
increasingly and urgently have to adopt and implement effective measures to realize the human
right to land, without discrimination, as set out in this General Comment. This obligation echoes
General Comment No. 4 on “the right to housing,” which provides: “Discernible governmental
obligations need to be developed aiming to substantiate the right of all to a secure place to live
in peace and dignity, including access to land as an entitlement.”?* The Committee further
advises that, “within many States parties increasing access to land by landless or impoverished
segments of the society should constitute a central policy goal.”?*

The State party’s obligation to respect, protect and fulfil Covenant rights requires the State to
avoid, prevent and remedy violations of the human right to land. These three types of obligations
apply to all organs of the State party, whether the particular national or sub-national sphere of
government, institution, representative or agent exercises legislative, executive, judicial or any
other functions, whatever position it holds in the organization of the State, and whatever its
character within the territorial unit of the State.?® As with all human rights, respect, protection
and fulfilment of the human right to land are required also as a constant of State obligation in
all situations, including peace time, states of emergency, conflict, occupation, war and disaster.

Obligations to respect

92.

93.

94.

The obligation to respect requires that States parties to refrain from interfering directly or
indirectly with the enjoyment of the human right to land. The obligation includes, inter alia, to
avoid engaging in any practice or activity that denies or limits equitable access, use,
administration and control of adequate land; arbitrarily interfering with customary or traditional
arrangements of land allocation; unlawfully degrading or polluting land, for example through
waste from State-owned facilities, or through use and testing of weapons; and limiting access
to, or destroying, land records and land administration services or infrastructure as a punitive
measure, for example, during armed conflicts, in violation of international humanitarian law.!2®
As provided in Article 1.2 of the Covenant, in no case may a people be deprived of its own means
of subsistence, in particular, by any action or omission of State.

State parties bear an obligation to refrain from forced eviction of individuals, groups, and
communities from their homes and lands, which constitutes a gross violation of human rights,
in particular, the human right to adequate housing?’ and, prima facie, incompatible with the
requirements of the Covenant.'?®

States bear the general obligation of immediate applying many aspects of the Covenant, not
least to operationalize without delay the over-riding principles of non-discrimination and gender
equality. The State party also must take steps as early as possible within available systems to
ensure the rule of law, self-determination, the maximum of available resources and
international cooperation, while improving that performance progressively, as appropriate.
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95.

96.

The obligation to respect requires the State and its representatives and agents in every organ of
the State not to destroy, or interfere with existing access to land for producing food, for needed
housing, livelihood through decent work, or any other human right.

The Committee notes that, during armed conflicts, emergency situations and natural disasters,
the human right to land embraces those obligations by which States parties are bound also under
international humanitarian law and international criminal law. This includes protection of
objects whose destruction would threaten civilian populations, such as dams, and those that are
indispensable for survival of the civilian population, including land infrastructure such as dikes,
drainage installations and supplies, and natural or human-made irrigation systems. This
obligation calls for protection of the natural environment against widespread, long-term and
severe damage and ensuring that civilians have secure access to adequate land for their housing
and means of subsistence. In cases of occupation, international humanitarian law strictly
prohibits an occupying Power from altering the legal system pertaining to land and natural
resources in an occupied territory.?°

Obligations to protect

97.

98.

99.

100.

101.

The Covenant guarantees that each person has a corresponding right to economic, social and
cultural rights and development in situ, whether in the rural or urban context, as long as no
parties dominate or exploit others, nor otherwise collude to deprive persons or groups of their
human right to land.

The obligation to protect requires State parties to prevent third parties from interfering in any
way with the enjoyment of the human right to land. Third parties include individuals, groups,
corporations and other entities, as well as agents acting under their authority, real-estate
cartels, land mafias and similar agents or organisations, whether formally or informally
constitued. This obligation includes, inter alia, adopting the necessary and effective legislative,
enforcement and other measures to restrain third parties from denying equitable access to, use
and secure tenure of adequate land; unregulated market speculation; loan-swapping; pyramid
schemes; price fixing; and polluting, degrading, damaging or destroying land resources, including
land-related infrastructure.

Protecting the human right to land requires the State party to promote conservation,
biodiversity and the sustainable use of land and other natural resources.'* This is to be done by,
inter alia, adopting policies and measures to protect the natural resources-based livelihoods
through decent work and the long-term conservation of land and other natural resources,
including through agroecology, especially in light of commitments under the Paris Agreement
on climate change. States have the obligation to ensure the conditions for regeneration of
biological and other natural capacities and cycles with a view to land protection and
preservation.

Where land services are operated or controlled by third parties, States parties must prevent
them from compromising equal, affordable, physical access to, or secure tenure on adequate
land. To prevent such abuses, the State party must establish and maintain an effective regulatory
system in conformity with the Covenant and this General Comment, which includes independent
monitoring, genuine public participation and imposition of penalties for non-compliance.

State parties are obliged to provide special protection to those persons and groups who are
particularly vulnerable to abuse and violation of the human right to land. These include, but are
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not limited to women; children; indigenous peoples*!; minorities who rely on the land; the
urban poor; small-scale producers, including farmers, fishers and pastoralists; forest dwellers
and workers; landless persons and communities; human rights defenders; internally displaced
persons (IDPs); disaster-affected persons; and refugees. Protection of persons and groups
vulnerable to violation of their human right to land involves, in particular, prohibiting,
preventing, remedying and, as appropriate, prosecuting forced eviction!3? within the framework
of reparations.'

The State party’s obligation to protect land tenure holders begins with the obligation to confer
legal tenure security, including an immediate obligation to ensure a minimum degree of tenure
to prevent forced eviction.!3*

This obligation requires the State to ensure that the rules and mechanisms governing access to
land (e.g., land markets, inheritance and tenancy laws, matrimonial property law, customary
tenure systems) do not operate in discriminatory ways and do not contribute to, or operate in
a way that may lead to concentrating land access to the disadvantage of individuals or groups.
The obligation to protect the human right to land involves the State party both recognizing and
protecting customary tenure systems consistent with human rights principles.

Within States parties’ individual, collective, domestic, and extraterritorial obligations with
regard to the human right to land is the international law obligation not to recognize, support,
cooperate or transact with an illegal situation that denies the human right to land in violation of
peremptory norms such as self-determination or the commission of war crimes and/or crimes
against humanity, including the serious crime of population transfer.3

States parties are required to ensure that their actions as members of international
organizations do not impair the enjoyment of the human right to land [economic, social and
related to land] and other natural resources.'*® Accordingly, States parties that are members of
international financial institutions, notably the World Bank Group, the International Fund for
Agricultural Development (IFAD) and regional development banks, are required to take steps to
ensure that lending policies and practices, credit agreements, trade and investment
agreements/policies and other practices of such multilateral financial institutions do not impair
or nullify the enjoyment of the right to land and other natural resources.

State party must ensure that such non-state actors respect and protect the human rights to
participation and self-determination and the applicable international standards on free, prior
and informed consent, including in the context of infrastructure projects, such as dams, canals
and transport systems.'*” This includes carrying out prior human rights impact assessments
(HRIAs), regular monitoring of human rights impacts and ensuring that effective remedies,
including reparation, as appropriate, are carried through for those affected.

Obligations to fulfil

108.

109.

States parties must undertake legal and administrative measures to recognize and protect the
human right to land by promoting, facilitating and undertaking substantive steps and measures
to ensure that no one is deprived of access to, and use of land necessary to achieve the bundle
of human rights that enable the realization of equality in dignity.

Promotion of the human right to land involves public institutions and the authorities leading
public institutions in the central and local spheres of government formally acknowledging the
human right and their corresponding obligations under the Covenant and other relevant
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110.

111.

112.

domestic, regional and international instruments to ensure everyone’s human right to land and
its realization toward the fulfilment of all other human rights.

The obligation to fulfil the human right to land entails formal recognition of the diverse tenure
forms that may exist among the peoples and communities that constitute the State party. Such
possessory rights to land run the gamut of tenure arrangements, ranging from occupation and
possession to usufruct, rental and leasehold arrangements, freehold and collective
arrangements, whether historic or contemporary in origin. This obligation requires the State to
recognize and uphold customary tenure systems within the criteria of human rights. An
inventory of the continuum of land tenure within a State party is rare, but nonetheless essential
to fulfil the human right to land and ward against land-based conflicts between and among
peoples and communities, as well as prevent disputes involving State institutions.

Improving security of tenure, consistent with the Covenant’s over-riding principle of progressive
realization (Article 2.1.), prioritizes vulnerable and marginalized persons and groups living in
poor urban and rural settlements, including the landless. States, including relevant authorities,
should take the following measures:

a. Conducting countrywide and city-regionwide assessments of tenure arrangements, covering
both rural and urban areas;

b. Identifying and mapping insecure settlements and population groups, including the
homeless and landless;

c. Developing countrywide and city-regionwide strategies for securing tenure and upgrading
settlements on various categories of land and with diverse tenure arrangements;

d. Adopting or revising legislation to recognize and protect multiple tenure arrangements;*®

e. Reviewing and reforming urban and rural land-use plans and regulations, in order to
recognize and maintain diverse tenure systems and ensure secure tenure to those with
precarious tenure;

f.  Prioritizing in situ upgrading/rehabilitation of housing.

g. Adopting and implementing a human rights-compliant and consensual resettlement and
rehousing policy to be applied where in situ solutions are materially impossible;

h. Facilitating and maintaining participatory settlement mapping, enumerations and tenure
registration;

i. Establishing fair and effective land-dispute resolution mechanisms;

j- Allocating sufficient funds to ministries, municipalities, local governments and authorities to
implement these measures;

k. Carrying out human rights-based agrarian reform and other rural and urban land-reform
schemes. Ensuring adequate and equitable land access and tenure security for small-scale
farmers and other producers, including fisherfolk and pastoralists, who depend on access to
land for their livelihood through decent works, based on the realization that, with adequate
forms of support, small-scale farmers and producers generally achieve the optimum
productive use of the land;

I.  Guaranteeing the tenure rights of indigenous peoples to own, develop, control, access and
use their communal lands, territories and resources, and, where they have been otherwise
inhabited or used without indigenous peoples’ full and free prior informed consent, taking
progressive steps to return these lands and territories to the indigenous peoples with legally
protected tenure.

In connection with the above, the Covenant’s Article 11, para. 2(a), imposes on States parties
the obligation to ensure progressive realization of covenanted rights, including to “improve
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methods of production, conservation and distribution of food by...developing or reforming
agrarian systems in such a way as to achieve the most[-]efficient development and utilization of
natural resources.”!3°

Promoting the human right to land involves promoting the social and environmental functions
of land. This requires policies, laws and regulations that appreciate that all land inherently
possesses a vital social function that calls for its optimum use to realize social needs within a
framework of environmental sustainability and inter-generational equity. States should
mediate, balance and ultimately subordinate the treatment of land in private law to its public
law requirements, including the human right to land that fulfils its social function. This approach
involves the treatment of land not merely as a commaodity, but as a social good common to all
human rights bearers within the territorial jurisdiction and effective control of all State parties.

Measures to realize the State party’s obligation to fulfil the human right to land, aligned with
the obligations to fulfil other covenanted rights, would require States, including relevant
authorities, to ensure access to secure and well-located housing for the rural and urban poor
through, inter alia, the following measures:

(a) Designing and implementing housing, landlord/tenant, land use and other relevant laws,
policies, programmes and projects that realize the human right to land;

(b) Conducting /national and local audits of vacant, unclaimed and unutilized land, housing and
buildings that potentially could be used to shelter and/or support livelihoods of needy
households;

(c) Conducting assessments of spatial needs to house the rural and urban poor, including
homeless persons, taking into account current and anticipated trends;

(d) Allocating available public land for the provision of low-income housing and ‘homestead’
for subsistence livelihood through decent work activities for the landless;

(e) Adopting measures to combat speculation and underutilization of private land, housing and
buildings;

(f) Adopting inclusive urban and rural spatial-planning strategies and regulations;

(g) Ensuring the active, free, effective, meaningful and informed participation of those who
could be affected, with special attention to women, youth and marginalised groups, taking
into account existing power imbalances, and applying the existing international standards
on full and free, prior and informed consent;

(h) Adopting measures to regulate and stimulate the low-income rental market and collective
forms of tenure; and

(i) Adopting measures to regulate the housing and real estate finance market and financial
institutions.4°

() Promoting community-based land administration ¥*! and land markets that meet

community needs,'* as well as the commitment to involve multiple sectors and partner
with civil society and communities in land administration.*®

In order to comply with their obligation to fulfil the human right to land, States parties are
required to facilitate secure and sustainable access to, use of, and control over land and related
natural resources for individuals and groups who have no sufficient access to those resources,
but nonetheless depend on them to realise their economic, social and cultural rights, such as the
right to feed themselves, to house themselves and to provide an adequate standard of living for
themselves. This includes the obligation to restore lands and natural resources to marginalized
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people whose lands and natural resources were unlawfully or arbitrarily taken from them, or
who have lost access to productive land necessary for their livelihood through decent work due
to natural or human-made disasters. This category of “landless” persons constitutes a large and
ever-growing constituency in every region.

116. Forthose persons and communities dispossessed or displaced through gross violations of human
rights, as in the case of forced eviction, the State party bears the duty to ensure their reparation,

in accordance with international law.

144

117. Promoting, facilitating and taking measures and steps to fulfil the human right to land also
requires the State party to provide information, targeted training and other means to develop
capabilities of all parties concerned to understand and operationalize the human right to land.
This obligation can be achieved through a combination of such measures, including:

(a)

(b)

(d)

(f)

(8)

Public awareness campaigns and public-service announcements on the human right to land
as a method and approach to achieve equity, social cohesion and realize a bundle of other
covenanted human rights;

Specialized training of public servants, local authorities, lawyers, judges, law enforcement
officers, political parties, trade and labour unions, journalists and civil society organizations
on the human right to land, its normative content, sources in law, obligations borne by all
organs of the state, and the types and consequences of violations of the human right to
land; of Designing and implementing housing, landlord/tenant, land use and other relevant
laws, policies, programs and projects that realize the human right to land;

Conducting research and disseminating knowledge about the diverse types of tenure within
the State party, including the equity issues, preventing and avoiding the potential conflicts
related to each;

Aligning policies and legislation with the principles of the Voluntary Guidelines on the
Responsible Governance of Tenure of Land, Fisheries and Forests in the Context of National
Food Security, to ensure that all legitimate tenure rights, including customary rights and
informal tenure rights that are not currently protected by law as well as grazing, gathering
and usage rights, are recognized and protected by national legislation!**;

Maintaining accurate, comprehensive and up-to-date public records on land tenure
throughout the State party;

Imparting complete, reliable and user-friendly information on the tenure options and
tenure governance structures and functions within the State party;

Developing participatory national strategies and plans for realizing land equity and social
justice across the State party;

(h) Simplifying processes and procedures to obtain legally secure tenure to lands within the

legally prescribed criteria across the State party.

Core obligations

118. In General Comment No. 3 (1990), the Committee confirms that States parties bear a core
obligation to ensure the satisfaction of, at the very least, minimum essential levels of each of
the human rights guaranteed in the Covenant. In the Committee’s view, at least several core
obligations can be identified in relation to the human right to land, having immediate effect, to:
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(a) Ensure a minimum essential access to land, that is sufficient and safe for personal and
domestic use to ensure adequate housing;

(b) Ensure equitable distribution of all available land facilities and services;

(c) Ensure the right to adequate land and land-related facilities and services on a non-
discriminatory basis, especially for disadvantaged or marginalized groups;

(d) Ensure personal security is not threatened when having to physically access to land;

(e) Ensure that no one is rendered landless by means, actions, processes or factors, including
but not limited to discrimination; dispossession; displacement, including forced eviction;
denial (of use, access, etc.); scarcity of land; damage or destruction of land and/or means
of access, or insufficient capability to realise their human right to land;

(f) Adopt and implement a national land strategy and plan of action addressing the whole
population and all prevailing types of tenure arrangements; the strategy and plan of action
should be devised, and periodically reviewed, on the basis of a participatory and
transparent process; it should include methods, such as right to land indicators and
benchmarks, by which progress toward realising everyone’s human right to land can be
closely monitored; the process by which the strategy and plan of action are devised, as well
as their content, shall give particular attention to all disadvantaged or marginalized groups;

(g) Monitor the extent of the realization, or the non-realization, of the human right to land;

(h) Adopt relatively low-cost targeted water programmes to protect vulnerable and
marginalized groups;

(i) Take measures to prevent, treat and control diseases linked to pollution and other
degradation of land, in particular ensuring access to adequate sanitation, alternative land
in case of detriment to health, adequate housing or livelihood; accountability and liability
for wrongful acts leading to land loss, pollution or degradation.

119. The Committee wishes to emphasize that it is particularly incumbent on States parties, and other
actors in a position to assist, to provide international assistance and cooperation, especially
economic and technical, that enables developing countries to fulfil their core obligations.

Violations

120. As with human rights, generally, the normative content of the human right to land becomes
clearer in cases of its violation. In State party reviews*® and communications under the
Optional Protocol,'*” the Committee continuously has confronted cases involving the deliberate
and widespread denial of the human right to land in both developing and developed countries.
That denial has led to the deprivation of other covenanted human rights and human needs,
often involving the failure of the State to respect, protect and fulfil multiple, indivisible and
interdependent economic, social and cultural human rights. Often such cases involve the
derogation or violation of process and accessory human rights guaranteed also under the
International Covenant on Civil and Political Rights such as access to justice, information,
freedom of movement and residence, freedom of opinion, expression, association and peaceful
assembly, and participation in public life.}*® These breaches of covenanted human rights may
cause and/or result from the violation of the human right to land.

121. To demonstrate compliance with their general and specific obligations, States parties must
establish that they have taken the necessary and feasible steps toward the realization of the
human right to land. In accordance with international law, a failure to act in good faith to take
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122.

123.

124.

125.

126.

such steps amounts to a violation of the right. It should be stressed that a State party cannot
justify its noncompliance with the Core Obligations above, which are non-derogable.

In determining which actions or omissions amount to a violation of the human right to land, it is
important to distinguish the inability from the unwillingness of a State party to comply with its
obligations in relation to the human right to land. This follows from Article 11, paragraph 1,
which guarantee the right to an adequate standard of living, as well as from Article 2, paragraph
1, of the Covenant, which obliges each State party to take the necessary steps to the maximum
of its available resources, to ensure progressive realisation and to engage in international
cooperation and assistance in accordance with economic, social and cultural rights. A State that
is unwilling to apply these principles of Covenant implementation for the realization of the
human right to land is in violation of its obligations under the Covenant. If resource constraints
render it impossible for a State party to comply fully with its Covenant obligations, it has the
burden of justifying that every effort has nevertheless been made to use all available resources
at its disposal in order to satisfy, as a matter of priority, the obligations outlined above.

Violations of the human right to land can occur through acts of commission, the direct actions
of States parties or other entities insufficiently regulated by States. Violations include, for
example, the adoption of retrogressive measures incompatible with the Core Obligations
(above), the formal repeal or suspension of legislation necessary for the continued enjoyment
of the human right to land, or the adoption of legislation or policies that are manifestly
incompatible with pre-existing domestic or international legal obligations in relation to the
human right to land.

Violations through acts of omission include the failure to take appropriate steps toward the full
realization of everyone's human right to land, the failure to have a suitable national policy on
land, and the failure to enforce relevant laws, in accordance with the Covenant and this General
Comment.

While it is not possible to specify a complete list of violations in advance, a number of typical
examples relating to the levels of obligations, emanating from the Committee’s work, may be
identified. A violation of the human right to land may come about through acts or processes
leading to dispossession or denial of access, use, secure tenure, control or other benefit from
land necessary for the enjoyment of other human rights. A violation may result from the
interference with related entitlements include the human being’s meaningful participation in,
and benefit from a land administration and management system that provides equal
opportunity for everyone to enjoy her/his human right to land.

Violations of the human right to land may result in a condition of landlessness, whereby a
person or community is unable to enjoy equitable access to, and use of rural or urban land with
secure tenure as needed to fulfil one or more human needs and/or human rights. Those who
are landless are those persons or groups whose human right to land has been violated (i.e.,
living in a state of landlessness) due to any single, or combination of means, actions, processes
and factors, including but not limited to discrimination; dispossession; displacement, including
forced eviction; denial (of use, access, etc.); scarcity of land; damage or destruction of land
and/or means of access, or insufficient capability to realise their human right to land.

Violations of the Obligation to Respect
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A State party may violate the human right to land by any sphere of government, public
institution, representative or agent of the State party practicing any prohibited form of
discrimination that results in the denial or deprivation of adequate land. The land tenure type
or status should never be applied as a pretext for discrimination of Covenant rights.

A violation of the State party’s obligation to respect the human right to land ensues when any
sphere of government, public institution, representative or agent carries out forced eviction of
individuals, groups, or communities from their homes and lands ass defined in General Comment
No. 7 on the right to housing: “forced eviction.”** The practice of forced eviction constitutes a
gross violation of human rights, in particular, the human right to adequate housing.**°

A violation of the State party’s obligation to respect the human right to land ensues when any
sphere of government, public institution, representative or agent engages in any practice or
activity that denies or limits equitable access, use, administration and/or control of adequate
land; arbitrarily interfering with customary or traditional arrangements for land allocation;
unlawfully degrading or polluting land, for example through waste from State-owned facilities,
or through use and testing of weapons; and limiting access to, or destroying, land records and
land administration services and infrastructure as a punitive measure, for example, during
armed conflicts, in violation of international humanitarian law and this Covenant.

Violations of the Obligation to Protect

130.

131.

A violation of the State party’s obligation to respect the human right to land ensues when any
sphere of government, public institution, representative or agent of the State party omits, or
otherwise fails to prevent a third party from contaminating, depleting, denying and/or
inequitably distributing land.

A violation of the State party’s obligation to protect the human right to land occurs when any of
its organs, representatives or agents omits, or otherwise fails to prevent, prosecute or remedy
any practice or activity that denies or limits equitable access, use, administration, and control of
adequate land; arbitrarily interfering with customary or traditional arrangements for land
allocation; unlawfully degrading or polluting land, for example, through waste from State-owned
facilities, or through use and testing of weapons; and limiting access to, or destroying, land
records and land administration services and infrastructure as a punitive measure, for example,
during armed conflicts, in violation of international humanitarian law and this Covenant.

Corruption

132.

133.

Corruption has been defined as “the misuse of entrusted power for private gains,” such that
“hurts everyone whose life, livelihood or happiness depends on the integrity of people in a
position of authority.”*>! However, corruption that violates economic, social and cultural rights
extends beyond illicit “private” acquisitions by individual natural persons. Rather, corruption
could entail any “abuse of the public interest by narrow sectional interests.”>2

Land administration is one of the areas where corruption is most significant. Corruption can
play a major role in the demarcation of land and in the enumeration of beneficiaries in titling
schemes; the design of land use schemes and the identification of land as “underutilized” or
“vacant”; land reclamation and distribution of reclaimed land; public-private partnerships that
exclude meaningful popular (i.e., community) participation and benefit; the use of “public
purpose” or “eminent domain” provisions to justify expropriation from land; privatization
schemes; urban and spatial planning; re-zoning; public procurement in land development
projects; selling or leasing land to investors by various spheres of government authorities or
community leaders.
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134.

135.

The International Code of Conduct for Public Officials prohibits public servants and government
personnel from using “their official authority for the improper advancement of their own or their
family's personal or financial interest” or from engaging “in any transaction, acquire any position
or function or have any financial, commercial or other comparable interest that is incompatible
with their office, functions and duties or the discharge thereof.” 1> The Code of Conduct provides
that:

“Public officials shall at no time improperly use public moneys, property, services or information
that is acquired in the performance of, or as a result of, their official duties for activities not related
to their official work.”*>*

The forms of corruption in the administration of land and related transactions may vary,
involving, inter alia, nepotism, bribery, informal payment of dividends and “kick-backs,” political
favouritism and illicit finance. These and other forms of corruption may constitute violations of
the State’s obligation to respect the human right to land, in the case of benefit accruing to State
agents and representatives, or violations of the obligation to protect the right, in the case of
third-party benefit from an illicit transaction.

Land and Real-estate Fraud

136.

137.

138.

139.

The term “fraud” commonly refers to activities such as theft, corruption, conspiracy,
embezzlement, money laundering, bribery and/or extortion. While specific legal definitions vary
from country to country, fraud essentially involves a dishonest party using deception as a means
to acquire material or other advantage for her/himself, or to create a loss for another party.
Land fraud occurs when a fraudster attempts to, or succeeds in inserting changes in the land
register through fraudulent activity, with the goal of making some financial or other material
gain.

Various types of mortgage lending and fraudulent investment also have caused cross-border
harm result in a bundle of human rights violations. States and their jurisdictions sometimes
provide haven to illegal and corrupt assets accumulated by public officials in the process of
violating human rights domestically. Land registration fraud occurs when a fraudster attempts
to, or succeeds in inserting changes in the land register through fraudulent activity, with the goal
of making some financial gain through criminally acquired property or interest in property. This
could include mortgage fraud and other fraud, involving the forgery or other misuse of land-
registration or cadastral data.'*

The State party’s obligation to prevent, combat and remedy corruption arises from the
Covenant’s over-riding implementation principle “to take steps...to the maximum of its available
resources” inimplementing the state obligation to respect, protect and fulfil the enshrined rights
(paragraph 2.1), in order to achieve the progressive realization of the human right to land. The
same article sets out the principle of “international assistance and cooperation, especially
economic and technical” in this regard.

The UN Convention against Corruption (UNCaC) covers the acts of “public officials,” “foreign
public officials” and “officials of a public international organization.”*® Under the Convention,
State parties have an obligation to collaborate with each other, and with relevant international
and regional organizations, in promoting and developing the measures to prevent and combat
corruption.’>” States also are obliged to:
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“prevent corruption involving the private sector, enhance accounting and auditing
standards in the private sector and, where appropriate, provide effective, proportionate
and dissuasive civil, administrative or criminal penalties for failure to comply with such
measures.”>®

140. Consistent with the over-riding principles of this Covenant’s implementation, each State party

141.

to UNCaC has an obligation, within its domestic legal system, to identify, trace, freeze, seize or
confiscate proceeds property, equipment or other instrumentalities, income or benefits
obtained through, used in, or destined for corruption, fraud or crime.*® States parties are
obliged to ensure victims are able to pursue legal means to obtain “compensation.”*®® However,
in the case of corruption that violates the human right to land, the reparations framework of
UNGA resolution A/RES/60/147 may be more relevant and applicable.

The failure of a State party to this Covenant to undertake the steps and measures to prevent,
prosecute and remedy corruption in the administration of land and related transactions may
constitute a violation of the human rights to land, whether by omission or commission, and a
breach of the State’s individual, collective, domestic and/or extraterritorial obligation to respect,
protect or fulfil that right under the Covenant.

Failure to Regulate Non-state and International Actors

142.

143.

States parties are required to ensure that their actions as members of international
organizations do not impede the enjoyment of the right to land, as well as economic, social and
related to land and other natural resources.® Accordingly, States parties that host, or are
members of international financial institutions, notably the World Bank Group, IFAD, regional
development banks, United Nations specialised organisations and other development agencies,
are required to take steps to ensure that the lending and grant-making policies and practices,
credit agreements, trade and investment agreements/policies and other practices of these
entities do not derogate or otherwise impair the enjoyment of the right to land and other natural
resources as provided in this General Comment.

Such non-state and multilateral actors must respect and protect the substantive and process
human rights related to their operations, in particular, the human right to land. These include
the applicable international standards concerning free, prior and informed consent, including in
the context of infrastructure and mega-projects, and major events, involving land allotment or
acquisition.'® Failure to carrying out adequate, prior human rights impact assessments (HRIAs),
regular monitoring of human rights impacts and ensuring that effective remedies, including
reparation, as appropriate, are carried through for those affected, may lead to violations of the
State’s obligation to protect.

Violations of the Obligation to Fulfil

144. The effective functioning of process mechanisms within the State, operating principles of social

145.

justice, spatial justice, environmental justice, the habitat approach, and security of tenure are
measures to ensure the substantive fulfilment of the human right to land. The failure to adopt
appropriate legislation and policies, and institute programmes, projects, budgets and practices
may lead to the violation of the State’s obligation to fulfil the human right to land by omission.

In situations where any sphere of national or sub-national government does not have an efficient
and effective system for collecting revenue and, at the same time, is not making concerted
efforts to improve revenue collection, the State party could fail to meet its obligation to use the
maximum of available resources to realise economic, social and cultural human rights
progressively. As noted above under General Obligations: Maximum of Available Resources,
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ineffective revenue collection may belie government claims of lacking adequate resources to
realize human rights, including the human right to land, by failing to operationalize the over-
riding principles of Covenant.

Implementation at the National Level

146.

In accordance with Covenant Article 2, paragraph 1, States parties are required to utilize “all
appropriate means, including particularly the adoption of legislative measures” in the
implementation of their Covenant obligations. Every State party has a margin of discretion in
assessing which measures are most suitable to meet its specific circumstances. However, the
Covenant clearly imposes a duty on each State party to take whatever steps are necessary to
ensure that everyone enjoys the human right to land as soon as possible. Any national measures
designed to realize the human right to land should not interfere with the enjoyment of other
human rights.

Legislation, strategies and policies

147. The State party and its relevant organs should review existing legislation, strategies and policies

148.

149.

150.

to ensure that they are compatible with obligations arising from the human right to land, and
should repeal, amend or rescind those that are inconsistent with Covenant requirements.

The duty to take steps clearly imposes on States parties an obligation to adopt a national strategy
or plan of action to realize the human right to land. The strategy must:

(a) Be based upon human rights law and principles;

(b) Cover all aspects of the human right to land and the corresponding obligations of State
parties;

(c) Define clear objectives;

(d) Set targets or goals to be achieved and the time frame for their achievement;

(e) Formulate adequate policies and corresponding benchmarks and indicators.

The strategy also should establish institutional responsibility for the process; identify resources
available to attain the objectives, targets and goals; allocate resources appropriately according
to institutional responsibility; and establish accountability mechanisms to ensure the
implementation of the strategy. When formulating and implementing their national human right
to land strategies, the State party should avail itself of technical assistance and cooperation of
the United Nations specialized agencies (see Obligations of Actors Other Than States below).

The formulation and implementation of national land administration strategies and plans of
action should respect all of the over-riding principles of Covenant implementation. The human
right of individuals and groups to participate in decision-making processes that may affect their
exercise of the human right to land must be an integral part of any process, policy, programme
or strategy concerning land. Individuals and groups should be given full and equal access to
information concerning land, land services and the environment, whether held or produced by
public authorities or third parties.

The national land administration, strategy and plan of action should also be based on the
principles of respect for human rights and international humanitarian law, human dignity, non-
discrimination, equality and justice, gender sensitivity and equality, holistic approaches and
sustainability. The operational principles of meaningful consultation and participation, rule of
law, transparency, accountability and independence of the judiciary, since good governance is
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essential to the effective implementation of all human rights, including the realization of the
human right to land.

States parties may find it advantageous to adopt framework legislation to operationalise their
human right to land strategy. Such legislation should include:

(a) Targets or goals to be attained and the time frame for their achievement;

(b) The means by which the purpose could be achieved;

(c) Theintended collaboration with civil society, private sector and international organizations;
(d) Institutional responsibility for the process;

(e) National mechanisms for its monitoring; and

(f) Remedies and recourse procedures.

The State party should undertake steps to ensure sufficient coordination between and among
national ministries, regional and local governments and authorities, in order to reconcile land-
related policies. Where implementation of the obligations related to the human right to land
have been delegated to regional or local governments and authorities, or other organs of the
State, the State party still retains the responsibility to comply with its Covenant obligations and,
therefore, should ensure that those various organs of the State have at their disposal sufficient
resources to maintain and extend the necessary services and facilities necessary to realize the
human right to land. The States parties must further ensure that such organs and
representatives of the State do not deny access to services on a discriminatory basis.

In order to ensure equitable opportunity to realize the human right, the State party may wish to
legislate and institute a maximum ceiling on land holdings to be claimed and possessed by
individuals, households and other entities, as some States parties, including national and local
spheres of government, have done.'®

States parties are obliged to monitor effectively the realization of the human right to land. In
monitoring progress toward the realization of the human right to land, States parties should
identify the factors and difficulties affecting implementation of their obligations.

Indicators and benchmarks

155.

To assist the monitoring process, the state should identify human right to land indicators in the
national land policies, policies, strategies, programmes, plans of action and/or budgets, as
appropriate. The indicators should be designed to monitor achievement of the human right to
land in all spheres and at all levels of the State’s operation. Indicators should address the
different components of land adequacy (as outlined in the Normative Content of the Human
Right to Land above). Statistical data should be disaggregated by the prohibited grounds of
discrimination and cover all persons residing in the State party’s territorial jurisdiction or under
its effective control. States parties may obtain guidance on appropriate indicators from the
ongoing work of the Food and Agriculture Organization of the United Nations (FAO), the Office
of the High Commissioner for Human Rights (OHCHR). the United Nations Centre for Human
Settlements (UN-Habitat), the International Labour Organization (ILO), the United Nations
Children’s Fund (UNICEF), the United Nations Environment Programme (UNEP), the United
Nations Development Programme (UNDP), the United Nations Commission on Human Rights,
UN Women, or other bodies of the UN Sustainable Development System, insofar as these
correspond to human rights criteria.
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156. Having identified appropriate human right to land indicators, States parties are invited to set

appropriate national benchmarks in relation to each indicator. During the periodic reporting
procedure, the Committee will engage in a process of “scoping” with the State party. Scoping
involves the joint consideration by the State party and the Committee of the indicators and
national benchmarks that then will provide the targets to be achieved during the next reporting
period. In the ensuing five years between Covenant-implementation reporting cycles, the State
party will use those national benchmarks to help monitor its implementation of the human right
to land. Thereafter, in the subsequent reporting process, the State party and the Committee will
consider whether or not the benchmarks have been achieved, and the reasons for any difficulties
that may have been encountered.!®* Further, when setting benchmarks and preparing their
reports, States parties lacking sufficient capacity should utilize the extensive information and
advisory services of UN specialized organisations to assist in data collection and disaggregation.

Remedies and accountability

157. Any persons or groups who have been denied their right to land should have access to effective

158.

judicial or other appropriate remedies at both national and international levels. 1® The
Committee notes whether the right has been constitutionally entrenched by a number of States
and has been subject to litigation before national courts. All victims of violations of the human
right to land should be entitled to adequate reparation, which calls for: restitution, including
return, resettlement and rehabilitation; compensation; satisfaction; and guarantees of non-
repetition. National ombudsmen, human rights commissions, National Human Rights
Institutions and similar bodies should be permitted to address violations of the right.

Before any action that interferes with an individual’s or group’s human right to land is carried
out by the State party, or by any other third party, the relevant authorities must ensure that
such actions are performed in a manner warranted by law, compatible with the Covenant and
ensure:

(a) An opportunity for genuine consultation with those affected;

(b) Adequate and reasonable notice for all affected persons prior to the scheduled date of
eviction;

(c) Information on the proposed evictions, and, where applicable, on the alternative purpose
for which the land or housing is to be used, to be made available in reasonable time to all
those affected;

(d) Especially where groups of people are involved, government officials or their
representatives to be present during an eviction;

(e) All persons carrying out the eviction to be properly identified;

(f) Evictions not to take place in particularly bad weather or at night unless the affected
persons consent otherwise;

(g) provision of legal remedies;

(h) Provision, where possible, of legal aid to persons who are in need of it to seek redress
from the courts;

(i) Evictions should not result in individuals being rendered homeless, landless or vulnerable
to the violation of other human rights.6®
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Where those affected are unable to provide for themselves, the State party must take all
appropriate measures, to the maximum of its available resources, to ensure that adequate
alternative housing, resettlement or access to productive land, as the case may be, is available.

The incorporation in the domestic legal order of international instruments recognizing the
human right to land can significantly enhance the scope and effectiveness of remedial measures
and should be encouraged in all cases. Incorporation enables courts to adjudicate violations of
the human right to land, or at least the core obligations, by direct reference to the Covenant.

States parties should encourage and require judges, adjudicators and members of the legal
profession to pay greater attention to violations of the human right to land in the exercise of
their functions.

States parties should respect, protect, facilitate, promote and assist the work of human rights
advocates and other members of civil society with a view to supporting vulnerable or
marginalized groups in the realization of their human right to land.

State Reporting

162.

163.

164.

165.

166.

With regard to Article 1 of the Covenant, State party reports to the Committee should indicate
the ways and means by which the State party recognizes and protects the rights of indigenous
communities, if any, to ownership of the lands and territories that they traditionally occupy or
use as traditional sources of livelihood. The State party’s initial and periodical reports also should
indicate the extent to which indigenous and local communities are duly consulted, and whether
their free, prior and informed consent is sought in any decision-making, development and other
processes affecting their rights and interests under the Covenant. The State party report should
provide examples to illustrate the State party’s fulfilment of its corresponding obligations under
Article 1.%67

State party reports should indicate the measures taken to promote equality of access by the
disadvantaged and marginalized individuals and groups, including landless peasants and persons
belonging to minorities and other marginalised groups to land, other natural resources, land-
related infrastructure, credit and technology for food production.'¢®

Reporting on performance of obligations under Article 11 should indicate whether a national
survey on landlessness, homelessness and inadequate enjoyment of the human right to land has
been undertaken, as well as its findings, in particular the number of individuals and households
who are landless, homeless or inadequately housed and without access to basic infrastructure
and services.®

States parties should report whether any disadvantaged and marginalized individuals and
groups, such as ethnic minorities, are particularly affected by forced evictions from lands and
the measures taken to ensure that no form of discrimination is involved whenever evictions take
place.l’®

State party reports should also indicate the number of persons and households evicted from
housing and land within the reporting period and the legal provisions defining the circumstances
in which evictions may have taken place and the rights of inhabitants to security of tenure,
protection from eviction and the other conditions required for legal evictions, in accordance
with General Comment No. 7.171

The Role of Actors Other Than States
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167. United Nations agencies and other international organizations concerned with land, such as

FAO, OHCHR, UNICEF, UNEP, UN-Habitat, ILO, UNDP, UN Women, IFAD, or other bodies of the
UN Sustainable Development System, as well as international organizations concerned with
trade such as the World Trade Organization (WTO), should cooperate effectively with States
parties, building on their respective expertise within human rights criteria, in relation to the
implementation of the human right to land at the national and international level. The
international financial institutions, notably the International Monetary Fund and the World
Bank, should take into account the human right to land in their lending policies, credit
agreements, grants, development policy programmes and other development activities,*’? so
that the enjoyment of the human right to land is respected, protected and fulfilled.

168. When examining the reports of States parties and their ability to meet the obligations to realize

the human right to land, the Committee will consider the effects of the assistance provided by
all other actors. The incorporation of human rights law and principles in the programmes and
policies by international organizations will greatly facilitate implementation of the human right
to land. The role of the International Federation of the Red Cross and Red Crescent Societies,
International Committee of the Red Cross, the Office of the United Nations High Commissioner
for Refugees (UNHCR), UNICEF and UN Women, as well as non-governmental organizations and
other associations, is especially important in disaster relief and humanitarian assistance in times
of emergencies. Priority should be given to the most vulnerable or marginalized groups of the
population in the provision of aid, distribution and administration of land and land-related
facilities.

169. In all cases, the State party and all relevant actors should seek the progressive realisation of the

human right to land by fostering coordination to achieve policy and operational coherence to
ensure that short-term emergency relief, longer-term and institution-building development
approaches align with the human rights framework, with its dual preventive and remedial
dimensions.!”?
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67 Articles 59, 82, 310 and 313.

68 Article 282.

69 Articles 184 and 186.

70 Article 57. Indigenous communes, communities, peoples and nations are recognized and guaranteed, in conformity with
the Constitution and human rights agreements, conventions, declarations and other international instruments, the
following collective rights:

1. To freely uphold, develop and strengthen their identity, feeling of belonging, ancestral traditions and forms of social
organization.

2. To not be the target of racism or any form of discrimination based on their origin or ethnic or cultural identity.

3. To recognition, reparation and compensation for community groups affected by racism, xenophobia and other related
forms of intolerance and discrimination.

4. To keep ownership, without subject to a statute of limitations, of their community lands, which shall be unalienable,
immune from seizure and indivisible. These lands shall be exempt from paying fees or taxes.

5. To keep ownership of ancestral lands and territories and to obtain free awarding of these lands.

6. To participate in the use, usufruct, administration and conservation of natural renewable resources located on their
lands.

7. To free prior informed consultation, within a reasonable period of time, on the plans and programs for prospecting,
producing and marketing nonrenewable resources located on their lands and which could have an environmental or
cultural impact on them; to participate in the profits earned from these projects and to receive compensation for social,
cultural and environmental damages caused to them. The consultation that must be conducted by the competent
authorities shall be mandatory and in due time. If consent of the consulted community is not obtained, steps provided
for by the Constitution and the law shall be taken.

8. To keep and promote their practices of managing biodiversity and their natural environment. The State shall establish
and implement programs with the participation of the community to ensure the conservation and sustainable use of
biodiversity.

9. To keep and develop their own forms of peaceful coexistence and social organization and creating and exercising
authority, in their legally recognized territories and ancestrally owned community lands.

10. To create, develop, apply and practice their own legal system or common law, which cannot infringe constitutional
rights, especially those of women, children and adolescents.

11. To not be displaced from their ancestral lands.

12. To uphold, protect and develop collective knowledge; their science, technologies and ancestral wisdom; the genetic
resources that contain biological diversity and agricultural biodiversity; their medicine and traditional medical practices,
with the inclusion of the right to restore, promote, and protect ritual and holy places, as well as plants, animals, minerals
and ecosystems in their territories; and knowledge about the resources and properties of fauna and flora.

All forms of appropriation of their knowledge, innovations, and practices are forbidden.

13. To uphold, restore, protect, develop and preserve their cultural and historical heritage as an indivisible part of
Ecuador’s heritage. The State shall provide resources for this purpose.

14. To develop, strengthen, and upgrade the intercultural bilingual education system, on the basis of criteria of quality,
from early stimulation to higher levels of education, in conformity with cultural diversity, for the care and preservation of
identities, in keeping with their own teaching and learning methodologies.

A teaching career marked by dignity shall also be guaranteed. Administration of this system shall be collective and
participatory, with rotation in time and space, based on community monitoring and accountability.

15. To build and uphold organizations that represent them, in a context of pluralism and cultural, political, and
organizational diversity. The State shall recognize and promote all forms of expression and organization.

16. To participate by means of their representatives in the official organizations established by law to draw up public
policies concerning them, as well as design and decide their priorities in the plans and projects of the State.

17. To be consulted before the adoption of a legislative measure that might affect any of their collective rights.

18. To uphold and develop contacts, ties and cooperation with other peoples, especially those that are divided by
international borders.

19. To promote the use of garments, symbols and emblems that identify them.

20. To restrict military activities in their territories, in accordance with the law.

21. That the dignity and diversity of their cultures, traditions, histories, and ambitions be reflected in public education
and in the media; the creation of their own media in their languages and access to the others without any discrimination.
The territories of the peoples living in voluntary isolation are an irreducible and intangible ancestral possession and all
forms of extractive activities shall be forbidden there. The State shall adopt measures to guarantee their lives, enforce
respect for self-determination and the will to remain in isolation and to ensure observance of their rights. The violation
of these rights shall constitute a crime of ethnocide, which shall be classified as such by law.

The State shall guarantee the enforcement of these collective rights without any discrimination, in conditions of equality
and equity between men and women.
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Article 58. To build up their identity, culture, traditions and rights, the collective rights of the Afro-Ecuadorian people are
recognized, as set forth in the Constitution, the law, and human rights agreements, conventions, declarations and other
international instruments.

Article 59. The collective rights of the coastal back-country people (montubios) are recognized to guarantee their process
of integral, sustainable and durable human development, the policies and strategies for their progress and their forms of
societal management, on the basis of knowledge about their reality and respect for their culture, identity, and own vision,
in accordance with the law.

Article 60. Ancestral, indigenous, Afro-Ecuadorian and coastal back-country (montubios) peoples can establish territorial
districts for the preservation of their culture. The law shall regulate their establishment.

Communities (comunas) that have collective land ownership are recognized as an ancestral form of territorial
organization.

Article 376. To enforce the right to housing, habitat and environmental conservation, the municipalities will be able to
expropriate, reserve, and control areas for future development in accordance with the law. Obtaining benefits from
speculative land use practices, in particular by changing the use from rural to urban or public to private is forbidden.
Bolivian Constitution, Article 393

Ibid., Article 403.

Ibid., Articles 395, 397.1l, 398.

Ibid., Article 402.2.

The Constitution of Kenya, Article 60.1-2.

Ibid., Article 62.2-3.

Ibid. Article 63.1-4.

Ibid.,65.1.

Ibid., Article 66.1.

Ibid., Article 66.2.

Sudama Singh and others v. Government of Delhi and ANR, High Court of Delhi at New Delhi, WP(C) Nos.8904/2009,
7735/2007, 7317/2009 and 9246/2009. Judgment reserved on 17 December 2009, pronounced on 11 February 2010, at:
http://www.hrln.org/hrln/Order%20Mukundi%20lal.pdf.

See Kate Tissington, A Resource Guide to Housing in South Africa 1994-2010: Legislation, Policy, Programmes and Practice
(Socio-economic Rights Institute of South Africa, 2011); and European Court of Human Rights (ECHR), Yordanova and
others v. Bulgaria, application No. 25446/06, judgment adopted on 3 April 2012.

In accordance with Article 28.

Treaty of Confederation, Congress of Lima (1847), article 1; First American Conference(1890): “Law of Conquest," article
1; Kellogg-Briand Pact (Pact of Paris) — 1927; League of Nations’ adoption of the Stimson Doctrine (1932); Convention of
Montevideo on the Rights and Duties of States, 7th International American Conference (1933), article 11; Allied
Declaration on German War Crimes (1942); Polish Cabinet in Exile decree (1942); Fourth Geneva Convention relative to
the Protection of Civilians in Time of War, articles 49, 147 (12 August 1949); International Law Commission, draft Articles
on Crimes against the Peace and Security of Mankind, Commentary, Art. 22(b) (1954-91); Declaration on the Granting of
Independence to Colonial Countries and Peoples, GA Resolution 1514 (XV) (14 December 1960); Resolutions of the OAU
- decolonization and boycott, CIAS/Plen.2 / Rev.2, (25 May 1963), and boundary disputes between states, AHG / Res 16
(1) (21 July 1964); Declaration on Principles of International Law concerning Friendly Relations and Cooperation among
States in accordance with the Charter of the United Nations (GA Resolution 2526 (XXV), 24 October 1970); ICJ Advisory
Opinion on the international juridical status of Namibia (21 June 1971), paras. 51 and 56; Definition of Aggression (GA
Resolution 3314 (XXIX) December 14, 1974); The International Legal Status of Western Sahara, General List. No. 61, 16
October 1975; Security Council resolution 465 (1 March 1980), para. 3; General Assembly, “The situation in the Middle
East,” A/37/123 (16 December 1982); Case Concerning East Timor (Portugal v. Australia), Judgment (30 June 1995), p. 16,
para. 28; p. 102, para. 29; Rome Statute on the International Criminal Court, articles 7, 8 (1998); International Law
Commission, “Draft articles on Responsibility of States for internationally wrongful acts,” A/56/10 (2001), commentary
on article 41; Letter from the Legal Counsel to the President of the Security Council, S/2002/161 (12 February 2002); ICJ,
Legal Consequences of the Construction of a Wall in the Occupied Palestinian Territory, Advisory Opinion, General List
131 (9 July 2004), p. 138; p. 172, para. 88; p. 199, para. 155-57; “Report of the independent international fact-finding
mission to investigate the implications of the Israeli settlements on economic, social and cultural rights of the Palestinian
people throughout the Occupied Palestinian Territory, including Jerusalem,” A/HRC/22/63 (7 February 2013), p. 5, para.
17; Tom Moerenhout, “The Obligation to Withhold from Trading in Order Not to Recognize and Assist Settlements and
their Economic Activity in Occupied Territories,” International Humanitarian Legal Studies 3 (2012), pp. 344-385, at:
http://booksandjournals.brillonline.com/content/journals/10.1163/18781527-00302004.

See GC 4, para.17; GC 20, para. 11.

GC 20, paras. 7-8.

Ibid., paras. 8, 11.

Declaration on the Rights of Indigenous Peoples (A/RES/61/295) (2007), art. 32.2.

Statement on the Duties of States towards Refugees and Migrants under the International Covenant on Economic, Social
and Cultural Rights (E/C.12/2017/1) (24 Feb. 2017); GC 23, , para. 47(e). .

GC 20, para. 17.

UNHCR & UN Habitat, Forced Evictions, Fact Sheet No. 25/Rev.1 (2014), p. 16.
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