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point,” with no economic means.V‘

The ‘Uqbi clan, whose village bears their name, were forcibly transferred already lL

in 1951 from their homes near Bi'r Sab‘a, Today, under the Markowitz plan, they rnust
move agagﬁ fid their homes and lands given over to the state. In 1982, an Israeli court
ordered

alil ‘Ugbi to demolish his home in the “unrecognized” ‘Ugbi village, as it wag

“ﬁlegal " Khalil complied. However, in time his wife built a home for the family on thes
same site, and Khalil now faces charges of the Nagab Regional Planning Authority thaLg
he defied the original order. A year before the case came to court, the family honse _*

burned down accidentally. Nevertheless, the state prosecutor pursued the case, which X

resulted in a sentence of one year in Jalllil and a NIS 3,000 fine. Not content with this,
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the prosecutor is appealing the sentence, pressing for a longer prison term aad a fine of ¢

not less than NIS 100,000.”

The majority of villagers facing demolition orders are not represented by legal
counsel, With representation, the legal process of appealing such an order generally
takes two years, and the Bi'r Sab‘a courts (Settlements Court and High Court) are
burdened with 40 to 60 cases daily.”

The pretexts of demolition vary; however, most are based on a 1985 constructio
code that forbids any building whatsoever in the unrecognized villages after that year.
a typical case, the Green Patrol®! observed a villager in 1987 replacing a portion of
zinc room which blew off during a storm. For thl,s transgressmn, the Setﬂementg urt

ordered the immediate demolition of the house.?? i -

?/ In addition to legal advocacy and defense of the villagers’ housing rights, the local

Association for the S]!Epﬂl"% gand Defence of Bedouin Rights in Israel bas presented an
alternative Master Plan which provides for the basic needs of this community. The Plan

makes two central recommendations; (le,Lﬂammg_gﬁg'stMg_planned “townships” in

their present form and provide for their future social and economic development, and (2)

ges, plus two especially for shepherding,

Further, the Plan calls for the equitable inclusion of Palestinian Arab communities which

are now near, or within the jurisdiction of {the more recent) Jewish settlements into the
plans of these settlements. In a recent survey, this Master Plan was endorsed by 88
percent of the Bedouin community which it would affect.

¥ With seven meonths suspended, onloss he rehuilds on the site within thoes jears. The Settlements Court ruled on 10 January
1991, Association for the Suppart and Defencs of Bedowin Rights in Istacl, Bi-monthiy Bepont (Tanvary-Fehruary 1991).

1% See Haim Choriok. "Slated for Destruction: Bvery 48 Houss, Another “lllegal™ Beduin Rouse 15 Demolished jn the Negev,”
Challengs Wol. [, No. ¢ (Fuly-August 1991); also Associalion Eor The Support and Disfence of Bedouin Rights in lsracl, op. cit.

# Association for the Swppart and Defenes of Bedouin Rights in Israel, op. cit.

* Dstensibly a nature conszrvation service, the Gresn Patrol is a branch of the Agricoimur Ministry which enforces restrictions on
construction and land use by Palcstinian citizens of [srael.

£ The case was decided on 18 February 1991, The villager's lawyers obtained a postponement of the order untl 23 March 1991,
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k}#p Population Transfer and lonternational Law

Differing_situationsL_cumpln§;t1ea of the TAchks and Varying
186UCE ' '

1. This paper can only be suggestive of ideas. FPopulation
transfer, as a coherent subject matter, is in need of etudy,
with initial consideration only recently commencing &g a
result of U,N. Sub-Commission on Prevention of Discrimination
and Protection of Minerities' resolutions (1990717 of

30 August 1990 and 1991/38, 22 August i9%1), 1he f[irst of
which led to Mrs. Christi Mbonu'sg working paper {E/CN.4 /
5ub.2 / 1891/ 4%}, concentrating on the economic
development-related aspectas of re-sattlement.

¢. The topic of population transfer is of crucial
significhuca, because in the long-ters it causes threats to
the peace by exacerbating ethnic sensibilities and
perceptions of grave injustice, both internationally ana
nationally, often being in breach of human rights, humanitarian
tireaties and major principles of customary law. Normative
rules prohibiting such happenings, or relevant to their
consequences, have evolved, but these have not baen enforced
by the international communily either diplomatically or
Judicially. This is so, becauses self-interest often Frecludes
taking a pogition, even on abligations EXga omaes ??! or
matters of jus cogens, and because the world community has

Obligations of & State towards the international community as
a whole. BY their very nature such rights are the concern of
8ll states. 1In view of the importance of the rights
involvad, all S5tates have a legal interest in their - ’
protection. Accerding to the Barcelona Traction, Light and
rower Case 1.C.J. Reports 1970, b.3, &uch uEIIqaélans derive,
for example, from the outlawing of acts of aggression, and of

genocide, as also from the principles and rules coneerning
basic righta of the human perscn.
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_acked the will to develop appropriate judicial machinery.

3. Aany suggestions must be tentative, bacalige grave
humanitarian igsuves are involved, The conseguences of
illegality are never easily resolved, the nore 5o because
there are conflicts of interest: the rights ol those who
have initially been injured have to bs weighed agaiunst
conseguential humanitarian problems when undeoing the results
of the sriginal injury. Paradaxically, such undoing may
itself ipvolve population transfer: for example, by
repatriating sattlers en masse many years after thelr arrival
raiges questions as to the circumstances in which and to what
extent a reparétory or restorative transfer is appropriate or
lawful.

4. It should be obvious that it will bhe Qifficult to invoke
one single legal principle alone to apply to all population
transfers, even though they have the commen featupre of
large~scale movement of groups of people. The circumstances
in which large-scale movements occur are various, with
different issues being raised and with digfering legal
principles being appropriate. For exawple, the rules which
are relevant will be affected by whether the population
transfer ouéurred

(a) in aggressive war, geclared or ulherwise, when
relatively developed international criminal law
ie applicable, ihcluding the rules governing war
crimes and crimes against humanity;




(] under belligerent occupation, when there are specific
| rules prohibiting population transfer under Article au
cf the Feurth Geneva Cowvention 19494}

(c) in internal non-interpational armed conflict, either
by deliberate action or by provoking refugee problams
in consequence of military action;f®®

{d} in time of peace and winether the transfers were for
genuing ordre Eghlic ot public interest purposss, such
&6 necessary security ox economic development, and

‘were accompanied by proper cowpensation and
resettlement coastis:

(e} acress national boundaries or internally to a State;

1. "Article 4%. Individual or mass forcible transfers, as well
as daportations of protected persons from occupied tarritory
to the territory ¢f the Occupying power or to that of any
oiher country, occupied or not, are prohibited, regardless of
their motive.

Nevertheless, the Occupying Power may undertake total or
partial evacuation of a given area if the security of the
population or imperative military reascong so demand. Such
evacuations may not involve the displacement of protected
persons outside the bounds of the occupied territory except
when for material reasong it is impossible to aveid such
displacement, rersons thus evacuated shall be transferred
back to their homes as soon &5 hostilities in the area in
guestion have Ceased ....

The occcupying Power shall not deport or transfer parts of its
own ¢ivilian population into the Lerritory it occcupies.

2. 1t is unwise to define "population trausfers" by any
Teferences. to “free consent” of pecple beéing moved or. ..
moving. There will inevitably be arguments about the :
existence of duress, whereas creation of conditions in which
large numbers of persons decide to become refugees should

- automatically be vonsidered as giving rise to population
transfer and to State responsibility. The worst example of
alleged voluntary movasment is the creation of the Arab
refugea problem in Palestine in 1948. Not only did Israell
forces provoke flight, but Izrael has permanently deprived
Arabs, who moved as little as 5 kilometres from their homes,

of their lands, characterising them as refugees.

s
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(£) with unlawful jntention, for example adopting siate

policies designed to

alter the relevant unit of

external salf-detarminaticn"‘ or of internal

self—determination'“
manipulation, CT to

» by way of demegraphic
give effect to diserimination, or

to preate an aEartheid sYystem, or whether done
wilfully, or with intent to destroy in whole or in
part a national, etlnical and/or reiigious group
{genocide), in all of which cases Lhis will he

contrary to customar

{g) by way of expulsion
existing inhabltante
gatilers; and

vy human rights law as developed;

{or pressurised departure} of
and/or by implantation of

The right of a "people" freely to chouse its international

status, namely whether it W

ishes to be governed in an

indepentdent state or aa part of another state, whether

federal or uanitary. This Y

ight belongs only to dapendent

peoples (colonial at the tiwme) and to peoples subject to

foreiyn domination. Once e

zercised, separate vpepples!

within anh existing state cannot again separately gRercise

extarnal gelf-determinaticn

, although the "people of the

ftate as a whele® may do s0. Tha_principle af carence de

plicable where a territory is B©

Fagly misgoverned that it is alieuated from the metropolitan

state: J. crawford, The cre
Law, oxford, 1979, pp.67, 1

The right of the people of
elect and keep the govelnht

stion of States in International
oG, 116118,

4 govereign {independent) state tu
nt of its choice: A. Cassess,

International Law in a pivided world, clarepdon Press, 1946,
p. 134, Cchoice of government scructure COmes within the
concept . It has besn contendaed that where an independent

stats doces not have "a gove

raument représenting the whole -

pecple balonging to the territory without distinction as to

race, creed or celour" {Dec

jaration on erinciples of

Tntarnational Law 1970, C.A. RES.‘EEEE, (XXXV}) or where Ua R
en- subjugation ar domination, the "
right of internal self~determinaticn revives. This beys the

people" is subjacted to all

question of whether a popul
minority? within the whole

acion group ia “a peopla® or "a
"p&!l;‘rplt'." . - .



{h) in such a wa¥ that there is a consistent pattexrn of
gross violations of internationally recognised rights,
ih which event it will be unlawful according to
cﬁstcmary tunan rights loaw.

The point that the circumstances gircumscribe the

applicable legal rule is obvious when particular population
trangfers are examined. I cuses where there hag been
jinvasion and belligerent occupation, population transfer will
constitute grave breaches of humanitarian law, both under
nrticlie 49 of the Fourth Geneva convention of 12 Auugust 1849
and under custonary ipternational law. Such breaches
cccurred after the invasion and ocoupation of the Baltic
states by the U.B.5.R. {1940) / Cyprus by Turkey [1974}/ Kast }ﬁ
Timolr by Ipdcnesia {19?5}/ Eritirea by Ethigpia {195ﬁ]/”1‘ the
wWest Banﬁ(ufrzﬁ}gst§n~, until then under Jordanian g By S oo
jurisdictiun,}{uﬁy Tsrhel {1967), Tibet by china {1951} and the
weestern sahara by Moerocco (15753, All such pocoupations were
follnwéd by implantation of settlers from the belligerent
(invading) power, Yet further yrave breaches occurred in
Turkish=-occupied Cyprus (1974~1577) and 1p the o
yaraeli-occupied wast Bank, Lecause {iilere were also ﬁl”iiji“f

iy -
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large-scale expuilsions of sections of the populativon. In all
these instances the aim has been to manipulate the unit of
self-determination by altering the population balance and
also to enhance the security ahd conlrol of the Ocoupying
power. In CYprus' case there has been Lhe additional
axacerbating feature of an attempt to create an agartheid
~type system with permenent “demugraphic homogeneity" in the
Turkish-occupled area from which more than $u% of the Greek
cypriot population werse either driven out or pressurised into

The UN Security Council authorised the establislunent
of o federation with autonomy for Eritrea. No genuine -
federation or autonomy eventuated.

A
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laaving &8 rafugees‘*’. Moreover, Turkish cypriovts were
concentrated in the occupied area, in part by thraeat in
august 1975 of another Turkish invasion of the free area.

The Turkish presence was suppiemenied DY importation of
mainland rurkisl: settlers, who, according O the Turkish
cypriot opposition, nowW form about helf of the total civilian
populatien of the Turkish oocupied area 2. The Turkish
positiol in negotiations to settle the CYprus problen is that
creek Cypriot refugees may not retun to their Lomes eveh

the EuUropaan commigsion of Human rights has repeatedly found
that tha overwhelming majority of Greek Cypriots, whose human
rights were vioclated by beind compelled to leave the Turkish-
oceupied araa, has been prevented from returning by reason of
the Turkish army gealing off the area: Cyprus V. rurkey .
applications hNos. &780/74 and £950/75%, Report of the

Commisslon, 10 July 1976, pard. +03; Appiication No. gou7/71,

ﬁﬁﬁissibiIity pacision, 10 July 1378, The Law, ParTs. 26; and
y in late 1983 Fansmitting its Report on events until early
1983 to the committee of Ministers o the Council of Europe
for their decision on whether Lhe Buropean gconvention on
puman Rights had peen violated by purkey. After 8 1/3 years
the committee has failed to decide. The commiksion's repoxt
may nct be published without the comultteats permission.
meanwhile, the commission has in further applications found
that the Tarkish Aray still seals off the occupied area and
controls all movement: Ahmat cavit Bn V. CYDEUE., g8 october
1991. The dilatoriness ant ineffectiveness C the committee
of Ministers shows the lack of political will of other states
to deal aven with middle-rangse rowars which viglate
international human rights law.

veniduzen, 23.2.90, claims that there ara 5Y,000 rurkish
EetLliers. Turkish cypriot opposition politicians have
expresgad concelrn that are being swamped. The clvilian
Turkish Cypriot populatian'of the Turkish - occupled BIEa
was in 19%0 estipated at about 185,000, but there has beeh &
refusal to publish cepsis figures. In addition to this
eivilian population figure there are 25,000 men of the
Turkish army of cecupation, plus their families. 7he UN
general Assembly has repeatedly deplored ?unilateral-actiuns_
that change the demuqraphic_structure af Cyprus““'tgﬁ}n:vras.~
133/1% (1978} 24 /30 {1979) and 37/¢53 £1983) ). The Security
council has expressed its deep concern aboukt threats of’’
Turkisgh settlement of the evacuated Greek Cypriot town of
varosha (security council ReSs. 50 {1404)) and yhe United ™ -
pmations secretary-ceneral has repeatedly urged that nothing
be done to change the island's demodraphic compogition ie.qg..
Regort, 5/19927, 31 MaY 1988, para. 2Ry, 7 B



under new federal arrangements because this would dany Turkish
cypriots palitical control of Lhe Turkish-ogcupied area anad
would affect their security.

Ly contrast, alfhuugh there has been the same outcome of
population transfer in the civil wars in the sudan, Ethiopia
and uganda, where refugees have flad to neighbouring &tates,
the aim has not been manipulaticn o the salf-determination
gnit and iptroduction of apartlieid. Decause tha causes have
been internal armed conflicts, fewer iunternational law rules
are applicable, reliance having for the most part to bhe
placed on the still-geveloping customary law of Luman r;qhts
apd Article 3 of the Fourth Geneva convention of 1249, which
merely reguires persons to 'pe treated humanely, without any
adverse distinction foupded oI race, coloul, religlon or
faith .... or any other similar criteria™. Althouyli Article

F‘S's application wae exiended by additional Protocol II of

f
J
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10 June 1977, to inter-state conflicts where dissldents
control such a part of territory as to genable them to carry
out sustained and concerted military operations, mauy States
Lhave not ratified and Protocol II is not yet customary law,
Additional protocel I Article 1 supplements the protection
of the 1949 convention where there is inter-State conflict
by extending it to situations where "peopies are fighting
against colonial domination and alien occupation ahd against
racist regimes in the exercise of theiy right of
salf-determination”™. Again, many States have not ratified,
and it remains doubtful to what extent the Paatncol is a
reflaction of custowary law, where Protocol | ig applicable,

Article 85 providesz

v &, ... the following shall be regarded ae _
grave breaches of this rrotocal, wWhen committed
wilfully and in violation of the convantions or

the rrotocol:



{a) the transfer RY the Occupying Powar of parts
of 1ts own civilian population iato the territory
it occupies, or the deportation or transfer
of all or parts of the population of the cccupied ]
territory within or outside Lhis territory, in
violation of Article 4V of the Fourth
conventiong ...

(¢} practices of apartheid and other imnhuman and
degrading practices involving putrages upon
personal dignity, based on raclal i
discriminationR; ...

5, wWithout prejudice to the application of the l
conventions and of this rrotocol, grave hreaches of ,
these instruments shall be regarded as war crimes. " '

article 86 imposes duties on the rarties to the conflict and .
all Righ Contracting Parties 4s follows: '

nprticle 86 = Falilure Lo act

i, The High contracting partieg and the parties to
the conflict shall repress drave breaches, and
take measures necessaly to suppress all other
braaches, of the conventions or of this
protocol which result from a tailure to act
when under a duty to do se. "

Th wars in which there ig belligerent occupation, there is
also the protection of Articles 43 and 46 of the Hague Kules

1907, which require an pccupying Power to have respect for
the lawe in force in the countTy, ncluding private rights,

untll the additional protocols are clearly part of vustouary
law, it is problematic to characterise as illegal certain
population transfers by Statez, uuless they come under othelr

_ heads of unlawfulness according to customary law ‘%', such as

genccide, aysteﬁéilc'discf{ﬁinatiaﬂ{"a'consisteuL'pattern of.

—

The following formulation is adopted froh united states
practice ag set out in the Restatement of the Law! Third
Restatement of U,.5. Foreign FElALIoNE LAW, Vol. 2 {19871,
:azp Pf 155! ’
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groes viglations of internationally recognised human rights,
or interference with the right to internal self-determination
(something confined to racial and religious groups within the
state}. ¢1? states can rely on Articles 2b and 4% of the
Econonic, Social and cultural sights and Civil and Political
rights Covenants respectively, as savipg "the inherent right
of all peoples to enjoy and utilise fully and freely their
natural wealth and resources", and on Article 12.3 of the
Ccivil and Political Rights covenant to subject fieedom of
chelce of reegidence and liberty of movement to restrictions
to protect national security or grdre public. Those Articles
seem, for example, arguably to countenance Irag's 14858
creatio of a corden sanitaire 20 Kilometras wide along its
border with Iran; Indonesian szettlement in West Papua and the
Mmollucas; settlement of lowland Bangladeshis in the

chittagonyg Hill Tracte; and Han Chinese settlement in ghinagﬁ}

regicns such as Inner Mongolia or East Turkestan. They would
also not invalidate bona fide villagisation or
de~urbanisation schemes, clearing land for dams, and defence
resgarch projects. A great gap in internaticnal law
protection exists hecause of falrlure o accourd or protect
property righte, especially of indigeéhous peoples, so that
tract: of State land are regarded as uninliabited and
available for allocation to settlers, with consequential
displacement of the inhabitants and traditlonal owners,

1. 5ee A, Cassese, "The Rights of ge)f-pelermination and
Non-8tate ggaples", an as yeat unpu 1ished paper delivered
In Aprii 1989 in a conference held by the Harvard Centre
for Human Rights at 5t. Anne’'s College, Oxford.
rrofesgor Cassese relies on a clause in the peclaration
on Principles of International Law concerning Friendly
Relations and Co-operation among States in Accordancea -
with the charter of the United nations 1970 {Genaral
Assembly Res. 2625 (Xxv), 24 October 1870) which
impliedly authoriges action against governments which
do not represent "the whole people belonging to the’
territory without distinection as to race, creed or
golour®.

T -y "
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The international instrumenis arford little protection to
aliens. Even in case of discrimination against allens, whare
this is ibh respect of rights ¢f liberty of movement and
freador of choice of residence or in respect of expulsiocn
following dus and lawful process, the protections are, by
Articleg 12 and 13 of the Civil and Political Rights
Covenant,confined to aliens "Jawfully within the territory of
a State"”. Mass expulsion of unlawful immlqrantsfsettlers is
therefore lawful,'except it Hé ép&Exally axcluded, ag hy'-rm
Article 4 of the 4th Frotocol to the Buropean Convention on
Human Rights, which prohibits “collective expulsion of
aliens", but only binds ratifying S5tatas. Not even the
convention on the Rlimipation of All rorms of Racial
Piscrimination {General Assembly res. 2106 A (XX), 21
December 1965) prohibits general diseriminalion against
aliens by States in respect of nationality, citizeuship, and
exclusions aeg between citizens and nou-citizene (see Article
1.2 and 3}. similarly, the beclaration on the Human Rights
of Individuals whe are not Nationals of the Country in which
thay Live (General Assembly res. 40/124 of 13 December 1986)
fails to protect illegal entrants or to limit States' rights
to restrict their stay. Accordingly, mass deportations in
mid-1991 of Haitian workers, following criticism of the
nominican Government's fallure to ensure the human rights of
cane cutters, cannot be characterised as unlawful in so far
ag expallees were illegal immigrants. Even where they wera
legal immigrants, their expulsion was permissible so long as
due process was followed.

Ry
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11, The Uncertainties pDue to paveloping Internaticnal Law

pecause - fortunately- international law 1s rapidly being
developed, partly through UN bodies, especiaily the International
Law commission and the cgeneral Assembly, and by changing viate
practice, it is difficult to pronounze with certainty on the
lagal conseguences of population trangfers.

The topic raisas_prohlems of "inter-temporal law" : whicl
century's law is to be applied to determine the validity of title
to territory? f*' The relevance 1o population gtransfer is that in
the past conquest conferred title to territory and the couguerer
would then vften pepulatée the territaly wilh settlers.
Howaver,thie view has been displaced. <the first major
development was the General Treaty for the Renunhciation of War
1928 (known as the kKellogg - priand Pact). GSubsequently,
follewing Japanese creation of Manchukuo, the American goevernment
announced with the Stimson Note of 1932 that it would not
recognise situations brought about by aggression. League of
Nations resolutions followed, as did State practice, By the end
of World war I@ the view had evolved that an cobligation of
non-recogultion rests on states where another State has foreibly
acquired territnryéz;? Thig culminated in a prohibition By the
uUN charter on the use of force, other than in self~defence or
with the authority of an organ of the uniied Nations.

Article 2 (4) of the United Natious Charter provides that

"all membars will refrain in their international
relations from the threat or use of force against
the territorial integrity or political independence
of any &state.”

1. M. nkehﬁrst, A Modern rntroduction to international Law,
Harper Collins, eth ed., 1987, P. 154,

2. 8See I. Brownlie, International Law and the Lse of Force by
states, Clarendoh Press, 1983, pp. 416 et seq.
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rhe prohibition on use of force is aiso now a rule of customary
international law.*®® AnY anpexation gan only now come &about
following use of force, if there is a treaty of cession by the
former ruler or there is ipternational recoegnition. The pesition
of inhabitants of & gohguerad or occupled territory is reinforced
by Articla 47 of the Fourth Geneva Convention which provides:

" protected personk who are in occupied territory
shall not be depraived, in aly c¢ase oy ih any wannel
whatsocever, of the banefits of the present
convention by any chiange introduced, as the resultl
of the cccupation of a territory, inlo the
instituticns or government of the said territory,
nor by any agreement coneluded between the
anthorities uf the occupied tervitories and the
pccupying Power, ROl by any annexation hy the latter
of the whole or part of the occupied territory.*

The cutcome is that, suhject to remaining coleonial situations
in which the doctrine of pelf-determinatiun is applicable,
hﬁﬁ‘j conquests and annexations prior 1o 1vis are valid, as are
iﬁ L Lonsequential implantations of setklers {unless othei relevant

% o . . -
it law is broken}. For exanple, 1o international lawyer would
v

contand that the establighment of States ifn North, central and
south America was illegal and therefore urge the repatriation of
persons of Eurocpean, African or Asian descent. pifficult
questions are, however, raised by U.B.5.R. incorporation of the
paltic States in 1940: were pusclan settiers lawiully pettled in
territory which wase acguired evehn though forcibly? was this
conguest racognised by the legiglative bodies of the States

‘ -f/,cuncerned? wag the fact that major powers, Buch as the U.5.A.;

: pever recognised the anhexation ielevant io ¢gontend that it was

legally invalid?

Tt can alsc be argued that there was ax interrsynum during a -
gubsequent pariod of peace, followed BY reversion to the

"1, Nicaragua v. UG.8.A. 1.C.J. Reports 1965, pp. 14, 98-1Ul.

P L.
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Eb__ Cyprug, East Timer, Tibet, Morocco, the-west _Bank and Eritréa. oo
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' legitimate sovereign, the respective peoples of the three Baltic

states, and that acts done during that intuerreygnun walre
 lawful, *' In contrast, some might argue, as Polish writers aig
- after world war I, that the pericd of "Russian® incorporation was
'followed by post-liminium. This would mean that once the
| subjugations ended and the authority of the U.5,.5,R. was
fwithdrawn, the former sovereigns wele automatically revived, but
; illegal acts effected during the occupations would remain illegal
and settlers could he repatriated. Adoption of the dectrine of

—_—

post-liminium would cause grave humahitarian problems . The

proper view seems to be that all Gtates concerned have a duty
peacefully to negotiate such matters by treaty and to regulate
hoth rights of settlers to remain and questions of naticnality,
including the right to opt for nationality of other successoy
states to the U.5.5.R.

once the united Nations had Leen established, it became clear
that if there had been aggression followed by annexation o1
establishment of puppet regimes, illegal acts, such as transfer f
of populations by expulsion or seitlement, would remain illegal. o
this rule applies to all post-1945 transfers, for example, in

T
A major uncertainty is the reaponsibility of states for % f&“
crimes against the peace and c¢rimes against humanity and the quﬂﬂf

T
L\ -

scope of such crimes. The principlez established by Article & of T
the charter of the International Military Tribunal of 1945, and

the judgement of the Nurembery fribuaal wééa confirmed by

resolution of the Gensral Assembly ih 1944 (General Asseably
resalution 95 {r}}. They deal with individual liability. Since
then, the International Law Commisgion has approved thg_firsﬁ_

draft of the draft code of Crimes against the Peace and Security

1., BSee Oppenheim's International Law, ed. 1, Lauterpacht, 7th - -~
ed. 1952, Vol, Yi, pp. 519-670.

-t
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of Mankind‘*?!, which will clearly indicate the place ¢f the
Nuremberg principles. Draft Article 21 makes “deportation

or forecible transfer of population" a crime {under the category
veystematic or mass violatiens of human rights®) and Draftl
Article 22 catsgariéas vagtablishment of scttlers in an cccupied
territory and changes to the demograpliic composition of an
occupied territory" as "an exceptionally serious war crime
iwhich] is an excepticnally serious violation of priunciples and
rules of internaticnal law applicable in armed confligt". praft
Article 20 on AEartheid is also relevant. The Draft provides:

# 2. Apartheid conslste of any or the tollowing acts
based on policies and practices of racial segregation
and discrimination committed for the purpose aof
agtablishing or maintaining domitation by one racial
group over any other racial groyp and systematically
oppressging it:

+ + & &

b)) deliberate imposltion onh a racial group of
living conditione caleculated to cause its physical
destruction in whole cor in part;

{¢) any legilslative neasures and olher measures
galculated to prevent a racial group from participating
in the politicsl, sorial, econemic and cultural life
of the country and the deliberate creatioh of
conditicns preventing the full development of such

& group;

{d) any weasures, includinhg legislative measures,
designed to divide the population alonyg racial lines,
in particular by the «¢reation of separate reselrves
and ghettos for the members of a racial group, the
prohibition of marriages among membars of various
racial ¢groupe or the expzop:atlon nf landad pru_ert

1. For draft hrticles and comuents see Keport of the | o
: % fnternational’ Law Commission 'on the work of its forty-third

E6E510N, 29 August = 19 July 19%1i, G.A. Official Records:
46th sesslon, Supplement No,10 {A/4671¢), pp. 238-276.

s
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The I.L.C. comment {at p. 270} points out *exceptionally
serious war ¢rimes" are constituted by acts which are vieclations
of principles and rules cof international law applicable in armed

cenflicts when the vielation is exceptionally serious -something

which relates to its effects, “Armed confljict" covers not only

international armed conflicts within the meaning of Additicnal
rrotocol X, Article &, para. 4, but also ggn;internatinnal armed
conflicts covered biv article 3, commen to the four 1%49 Geneva
The ccmmenﬁ&ry a¥plailils:

Conventionse.

“ under subparagraph {b) it is a ¢rime to aatablish H
settlerg In an occupied territory and to change the hy
demographic compositicn of an occupled territory. '

A number of reasontg induced the Commission to include : }
thase acts in the draft articie. Cstablishing settlers '
in an occupied territory coustitutes a particularly
serious misuse of power, especially since such an act
could involve the disguised intent Lo annex the ocoupled
territory. Changes to the demographic composition of

an occupied territory seemed to thée Commigsion to be
guch a gerious act that it could echo the seriocusness

of genocide® (p.271).

PR B, T

although the Code is not to be retroactive, nothing in it is
to preclude trial and punishment for acts which at the time they
were vommitted were criminal in accordance with international law
 (praft article 10}. It is submitted that deportations in war
ware already war crimes and corimes against humanity us set out in
Article & of the charter of the Internaticnal Military Tribunal :

War crimes: pamely, violations of the laws or custcone
of war. sSuch violations shall include, dbut not be
limited to ... daportation to glave labour or for

any other purpose of civilian population of or in

!

¢

j

oceuplied territory, ... ;
)

;

:

i

i

l

Ccrimes against Huwanity: namely ... deportatiocn,

and other umane acts committed against any civilian
populaticn, before or during the war, or persecutions om
political, racial, or religicus grounds in execution of
or in connection with any crime within the jurisdiction

of the Tribunal, whether or not in violation of the demestic
law of the country whers perpetrated.”
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criminal 1iability of the state jtself is being congidered bY
the international uaw commission under the topic ngtate
responsibilicy” . under Part Onhé, araft Articles have baen
provisinnall? adopted concerning the origin of international
respansibility‘*‘. article 19 ot the nraft provides that all
preaches of jpternaticnal obligations &re ijnternaticnally
wrongful acts. Howevar, nreacll of ai intarnational obligation
wgo essential for the prutectivn oi rundamental intuiests of
the international conmunity that ita h:each iz recognised by
the community as a whole™ 15 an "internat:onal'crime", for which
araft Articles proviae for remedies such &b reparations and
reprisals and other countermeasures. put development uf Stele
criminal 1ighility is & controversial matier tor the future.
At present only the crime of genocide 1mpoBES liability on
contracting parties to the Ganécidé'Cunventian {General AsEewblyY
res 260A{111), 9 Decewber 1948) Lo take sctioh to punish persons
snvolved. Population transfer could, depending upon the facts,
constitute genccide. articie 11 provides:

s In the present convention, genocide Weans any
of the foilowing achts committed with intent to
destroy, in whoie oL in part, a national, etnnical,
racial or religious group: as sucht ...

{c) peliberatsely inflicting o the group
conditions of 1ife calculated to pring about
iis physical dastruction in whole or in patt ..."

.. see Yearbook of the . L.e., 1980, vol. II tpart II) .

— o : e e

—
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It has bean suggested that one major series of deportations,
namely those of ethnic Germahs following the 1945 Totsdam
Agreement, Were lawful. The principle, put forward by Brownlie,
is that where a war of sanction, or enforcement action authorised
by a competent organ of the United Nations, results in the final
defeat and coccupation of the aggressor stare and there ave
measures of security designed to remove the pospibility of a
recurrence of aggression, there is not a reygime of normal
balligerent occupation and the Ocoupyiny l'owers may make basic
changes in the structure of dgovertiment and the political life of
the country'*!, In a subsequent work Brownlie continued that

" The movement of ethpnic Germans by the rotsdan
Agreement may be justified as part of the
sanctions and measures of security imposed by the
principal members of a ceoalition which had fought
a lawful war of collective defence ugainsgt Razi
Garmanylt . =31
Since 1945 there have beeinr major developments i1n human righte
law, which would certainly invalidate such a policy applied after
craation of the unN., Furthermore, the formulation of the Geneva
conventiong and Additional Protocols do ncl recoguise Lhe
existence of such an exgeption., L submit that even in 1945 it
was as unlawful for the Allied powers or some of them to deport
Germans {and lndeed Hungariaus, Foles and other Central European

population groupg} ag it was for Germany to deport groups.

In the past such matters have been settled by Treaties by
both victors and vangquished., Two prohlems in particular arize:
the first is changes in pationzlitiy where there is a change of
sovareignty, either with & new or with reversion to an older
regime; and the second is relacalion of populdations, The law is
86 uncertain so far as concerns nationality ae it is reyarding
population transfer. .. The leadinyg authority onh state succession,

1, International Law and the use of Forca, p. 406,

o 2.~ Principles of Public Internationsl, oxford,.4th ed., p..561. = - .
. - - EEB algn ﬂppenheim, \Fﬂl. II, P* Ea"‘ . " .- . . T a L e e e == .
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rrofegsor D.P.O' Cannell, yas pointed oul that

wrphe srrest o cliguye wil auvctaignky ypol tho natirnnality nf |
the inhobitante of sheuihad territoriggs ic one of the MoAL
diffleull problams in the Jaw of state suanassion."*’ |

Latitude is left to suceessor Gtates to egtablish Lhgir owi
municipsal nationality law, providad they dg act claim as
natiohals perAONA they are not entitled to eXerclcse juLisdiction
ovar by reason of ingulfioiency of any jink. wWhat inleruational !
law does not do 15 to dictate to suecogsor States whether they %l
should retain inhsbitantin as nationals. To a limited extent . ;fE
international law has plugged this gap by the Couvention on the Wﬁjﬁ? .
geduclivu of stateleooncor {ceneral ARARWDLY L'e#. avé {Ix), 4 5#1-?¥ﬁﬁﬁﬂ
peuembes 1254} . Artigclo § provifdes rhat, "a centracting state may t@f
not deprive any person or group of persond of their nationality T
on racial, ethnic, religlous Or politival grounde? . But not all '_gﬁj

states are parties. Tt may be that 1in Fullie Lise iulesnatieonal b i

minimum Biandard Lui rreatmenl. uwl oaliens will dovmrlop to Give

tliew greater protecticn.

As sard earlier, [MalflonaliLy driunyuments Bave honn mad¢ by
yreatles, espacislly tho cories of Trearies after vorld wWay i,
which conferred options To alach Lol crcazanslilpn wl vmuacud
sucouksur slaléh. A diptinotive feature nf Nrher'e pationality
polzcy, a8 rogidual DlLate of eho dicmetbersed Oftaman TmRAle, was
her ingsimteace, relying on the option provisiols, that Turks be
pepatristed to Turkey. This pOTICY Wak pursued 1n earliwers
rreatiens with Greece at the and of the Balkan wars and with Great
pritain under the Treaty of Lausanic Aarticle 21, 197

1. State succespion in Municipal Law anﬁ ngernuibivuel Lav,
Zipbridge, 1967, vol. X, p. 457 .

2.  sritish ducuninte paypal thot the colnnial nifice gbstructed
o Turk;sn_repntratiuu and considercd "tha precehcs nf the
myuhisk cmmmanity{in cyprasl s an agget from 8 pulitical
gtandpoint” Cu 51?22?}3ﬂ53$*ninutﬁmtﬂ Ho;alnu}imichntaun-na»a;aawﬂ
amery, May 8. 1929, cited. in G.5. weuLgliall}lss, A folitleal” ™"
and adminigtraLive HiZLOLTY ol Lypius 1810 192G, yioogan, - .
. Ig’ﬁ, p.ﬁlﬂ. " - '
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There Was ho question of ingistence in any Treatia# that
settlers be required to returnh to their ancastral natlion 3tates,
unlegs they took up the option of such citizenship and then
gought to Iemain in the new 5tate in which they wele resident.
In those circumstances roland was held entitled to return
Germans to Prussia.

These difficulties raise guestions as to the effect of
passage of time and the possibility of acguisition of righte by
prescription. where gettlers have come 1in peacafully undar an
avertly lawful regime and been in peaceful pogsession for, say
30 years, the equivalent of longi temporis praescriptio seems
analogous. Blternatively, it can be said that they have &
territorial 1ink, almost a territorial status. There myst, on

humanitarian grounds, be a time when settiers and theix
descendants are not liable to depoxtation, even 1f thelr initial
immigration was facilitated by an unlawiul pocupation. Howevexr,
their persohal knowledge would he ralevant: persans who knowingly
come to 3 newly-occupied country to provide technical services or
to make their fortunes 4o not deserve special protection against
baing repatriated upon the cccupation ending.'

yntil there ip internaticnal agreement on the consequences of
international crimes and delicts, i.e. whather they are void,
voidable or valid, there will be great uncertainty. on pringiple
it ¢an be said that crimiﬁal pfncedures ahould resuit in Jjustice
to vietims, reparation, daterreince against repatition and
punishment. It is now for the interpational Law Commission to
axamine these matters further. --The special Rapporteur has
already indicated limits on countermeasures, including reprigals
and reparation, such as

sthe prohibition of force, respect for uuman rights,
inviolability of protected persons |[i.e. under
ogcupation] and releavance of jus cogens and grga omnss
obligationsn'?? _ . . )

1. Yearbook 1891, G.A, O.R. 45th session, Buppl. No.1d, _

e e PR e T
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proportionality is pbviocusly another aspect.’®? So is the
need for prior invocation of dispute settlemenl proceduresf®?’ :
thoge are particularly appropriate, as the otate which effected
the settlement will have dutiles of caring for its own nalionals
and can best rehabilitate them.

included among the human rights tactors, when dealing with
settlers, would be auy potential right to asylum, the duiy net. o
jncrease statelessness, the duty not to act arbitrarilty, '*?
ecpecially a5 a change of sovereignly cailries with it
responsibility. Thera ig alse & procedutal duty to give due
consideration to claims to stay in the country and to waintain
family ties. Equally there is the duty not to discriminate =
evan though the International tonvention on the Elimination of
All rormg of Racial piscrimination 13906 Article 2 axpresgly saves .
the rights of sStates to exeluds aliens and to gnd #% their stay, '
under the European convention Fourth protocol para. 4, collective

expulgions are also unlawful,

LasL, any successor State must have respect for the Lwnman
rights of all within their jurisdiction - especially if that
state is a member of the council of Europe, bound bY article 1
of the Eurcpean Convention onh Human Rights.

1. 1bid., 331.

2. yearbook 1989, (A/24/10) p. 215, guotes Draft article 4, -
which subjects the consegquences of a wrongful act to the
provisions of the UN charter relating to the maintenénce of
intarnational peace and security. '

.3, _“nrbitrary interferance” with famlly is pruhibitad'by Artic1§ '"'

17 of the Political and Civil Rights Covenant. This WOPGANG Smrsm: -5

leaves the Human pights Committee = large interpretative .. -
" rola.,

L -

I g:'l‘\- -::h:_l-wﬁ;:l_g'-uih-ﬁ e,
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There are, nonetheless, strong eountervalling arguments
against permitting legalisation of the stay of unlawfully
implanted gettlerst*?, certainly too, it cannot be accepted that
the absclute right of all refugees Lo return to their liomes
should be denied for "security™ reasons and because of the
practical difficulties of implementation following their return.

[ If i1llegal settlers en kloc or i very large numbers ware

to be givan the right of staying after restoration of ihe

' govereignty of the imjured Power, this would then be tantamount

to condonation of a grave war crime and & crime against humanity,
1t would he an incentive to aggressive pPowers to create faits
accomplis in the certain Xnowledge that the settlement would
ultiﬁately be legalized once the imported civilian populaticn had
de fagte been present for any leagth of tima. Indeed, the
rgettling” power would he aware that the lawful government, when
restorad to power, would ba incompetsnt to resture-the status quo
ante and demographic balance.

Moreover, it can be strongly argued that to accord rights of
stay to wrongfully implanted settlers g0 _masess would be the
equivalent of allowing indirect violation of the relevant
ipnternaticonal rules. This would be participated iu by the
revived sovereign sState, It will be recollected that additicnal
Frotocol I te the Geneva Copventions, Article 86, requirsas the
parties to the conflict to repress grave breaches ¢f the
convention (such as population transfer by ah CCeCupying Power).
Furthermore, by Article i

» cha High Contracting Parties undertaka to
respect and to ensure respect for this
protocol in all circumstances".

1, I am indebted toc MI. L.C. Loucaides, jurist and cypriot
member of the Eurcpean Commigsiohn on lluman pights for having
given me sight of his article on "The Lagal Rspects ¢f the
vroblem of the Turkish Settlers in Cyprus". o _ o
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ve condone and give effect to the wrongful conseguences of a
grave breach of the Protocol and Fourth convention would thus be
unlawful. It is absurd to contend that the successor/reviving
state should simultanesusly be subject to two conflicting sets
of dutjies: to repress grave war crimes and to allow implantec
settlers to remain, as well as agreeing that its own subjects,
who have been made refugese, should not be permitted to return to
their own hones in safety. The State cannot simultznecusly
maintain its obligations under the Protocsl and Fourth Convention
and be prevented from expalling settlers and reguired to
countenance non-return of refugees. such an interpretation would
iead to an illegal result. Accordingly, the Convention and
Frotocol ghould be interpreted so 4s to give meaning to their
terms in their context and in the light of thair object and
purpese ‘**, It is also arguable that the Geheva convention is a
lex gpecialis superior to other Treaty obligations, even cthar
human rights obligations. Arguably the Geneva Convention, read
with Protocol I, is jus cogens , because of the uigh contracting
parties' undertakings to respect the Protocol in every inatance
and its subject matter 27,

Either way, settlers, as aliens, will pave no automatic right
te remain in the new/revived State and state discretion will have
to be exercised concerning their stay or exclusion, taking into
account the factors outlined earvlier.

1. Article 31.1 of the vienna Convention on the Law ol Tresties
1940, _ o : .

2. schwartzenberger, International Law, vol. XI; p. 458, »»wmer e o
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III. Tentatlive submissions =

1.

@

i the case of historic population transfers, subject
only to any‘exercisable right of sxternal
self-detarmination, population transfers should nct be
subjact Lo invalidaticn - certainly not after the
relevant staté has bacome a ynited Nations member with
its territorial integrity and erxisling
salf-getermination unit beinyg recognised. Thus, for
example, in former colonies of settlament, the settlar
population hag the right to remaih 8.g. in Latin '
America, pustralia, south africa, and Israel within ite
19446 hqug@g;;?;uf:pﬁﬁiiﬁiff'Eﬁﬁjéﬁi"iﬁwh paace,

:#étflement, in its 1949 cease-firguhpuqdarigg,:whila the

continuance of the Turkish Gypriots, ssttled in Cyprus
by firmans of the ottoman Sultans between 1571 and 1800,

as Cypriots has never bean questioned. SRR e

| 1
[t A

T i

Population transfers effscted since g?égyjin course of
war or belligerent occupation, &are ilTegal.

pccordingly,

{i) Those expelled have a right of return, should
they elect to exercise ity and

{ii) Those settled do not have a right to reumain,
although they have the right to be considered
for povasible permission to slLay as glians or
aven to be considered for conferment of
citizenship.

population tranefers 1in non~international armed gonflicts
will, as the law now stands, only be ublawful 1f the
state i a party to Additionsl rrotocal i, or the
particular transfer is contrary to interpnational
customary law, being in violation of Luwan rights by

.o

i

Ay

i

“reagon of constituting a'grnsg'aud consistent pattern,of_:r__;



'violatinns of human rights, or being systematically
discriminatory, or being in violation of
galf=-detarmination, or being genocidal in intent and
affect.

Thope who have unlawfully been settled must

(&}

{b)

(e}

(d)

- (e)

be the subject of negotiationz between the sSlates
conterned 1n paaceful dispute ssttlement
prucédures. with prime responsibility resting on
the "gettling" Power, which way well have forcibly
implanfgd the settlers, gaven financial incanlives,
or demoﬁilised its arwy in the oecupied territory
and made land ¢grants to dircharged military
personnel - as in Turkish-occupied Cyprus;

he treated with humanity;

not be discriminated against, except specifically
and narrowly an grounds of pon-citizenehip where
tha law 80 provides;

he dealt with without arbitrariness, with due
regard being pald to relevant considerations
affecting theixr human raghts, such as their family
situation and privacy, espetially taking account of
any intermarriage with persons from the local
population and whether any children of the family
have been born in the State of settlemenl and are
entitled to citizenship on jus_solj principles;

be ¢onsidered, not ¢ollec¢tively, but on an
individual basgis (even though this will aﬂmittédly
cause practical_problems} under any discretion
exercisable under immigrﬁtiuu law ﬁf'fhe |
new/revived Btate, while glving due weight to the
settlers' knowledge and intent at the time of their -
eettlenent;
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be granted asylum ill neCeEssAYY cases;

not be made statele&ss. Thig difficulty will
probably relate oniy Lo cne~time third-party
nationals, because wost sottlers will be nationals,
and remain euch, of the agattiing" Slale or oneg

of its EUCCESBOLs in the event of a dismembered
federation, as in the cuse of the U.5.5.R.

Indeed, responsibility voluntarily to agree 1o
repattiation in the short-ternm will rest on the
sattling State and in the long-term responsibility
te receive the expelled alien will in any case of
expulsion rest on the state of which such alien
gattler is a natiouald.

tn dealing with the cutcome of population Lransfexs, it
must alwaye be a background consideration, that, whele

the transfer is

unlawful, for example, naving occurred undsy

belligerent ptceupation or in circumstances where the 1949
seneva Conventiona and 1&'%Y Protoculé are binding, dlave
crimes have beall committed. Laits accomplis should

not be encouraged by adoption of an international
attitude that bhecause of humane colnsideratlions

settlers, who are the instruments of the il1legality, will
lightly bé perwitted to remain after a return Lo
legality. accordingly, the special conditions of the

enktly
mind.

and stay of any setilers must always be borne in
In contrast, the position of deportess (1. e..

persons earlier expelled by the gocupying Fower) 1is not
so0 problematic . paportess’ / refugees' rights of raturn
should be inviolable. Indeed, for the State of_which
_deportees are nationals, &nd which will be acting as
agent on their behalf to enforce Lheir rights by ;
diplomatic means, to negotiate these away in any
settlemant would be contrary to their human rights}

e WR .. Lt tas



6. Every encouragement should be given

{1)

{ii)

[ii1)

{iv)

to governments, who are due by L vanuary 1993

to Fuhmit to the UN Secretary-General any comments
or observations on the “braft code of Crimes
against the Peace and security of Manking”, to
support the Internaticnal lLaw connission's praft;

to the lnternaticnal Law Tommiesion to continue
its work on draft articles on “State
responsibllity” and Lo present a coamplete draft as

soon as possible;

to the UN General Aspembly to initiate actiun Lo
draft 8 peclaration on the rrinciples of
international Law, inhcluding Human Rights Law,
Applicable in Armed conflicts whethier within or
petween States, with the objective of a convantion
ultimately being darived from such a Declaration;
and

to the U.N. Commission on Human Rights and the
sub-Commiggion on the rrevention of Discrimiuation
and Protection of Minorities to keep the matter
under consideration and to authorise au extensive
study of the questions involved in population
transfers. In such study it might ke appropriate
for two Special Rapporteurs to co-operate, with
one concentrating on the criminal and huwan rights
aspects, and the other concentrating on
environmental and developmental aspects, wilk
their work beinyg co-crdinated and-inter;relaﬁad.ﬁ

Claire Palley.

3 January, 1932.



