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Everybody needs and uses land. Land is indispensable to many aspects of human life on this planet.
Moreover, as a matter of state, land and land administration are essential factors in governance and world
order, as well as specific contexts of conflict, peace building, sustainable development and human rights.

While land is a constant subject of our daily lives, it has figured prominently in global policy instruments
and the reviews of numerous states’ implementation of treaty obligations. With its mandate to monitor
and interpret the International Covenant on Economic, Social and Cultural Rights (ICESCR), the UN
Committee on Economic, Social and Cultural Rights (CESCR) has found land to be a constant subject of
states’ periodic treaty performance reviews, although ICESCR does not mention land explicitly.

In fulfilling its mandate, CESCR has taken up the challenge to interpret state obligations under the
Covenant in relation to land in a new General Comment (GC). However, this attempt at legally defining
land-related obligations and recommended actions toward respect, protection and fulfillment of human
rights under the Covenant should address land, not land only as a policy context, but as a common
economic, social and cultural asset/resource and potential subject of a formal human right. This exercise
inevitably confronts the question of a “human right to land,” in the sense that land constitutes a
universal human need. To do so, the Committee is compelled, once again, to navigate the unfamiliar
territory at the convergence of law and natural science. To do so would fulfill a main purpose of the
Committee’s previous GC; i.e., “to develop the relationship more broadly between science and
economic, social and cultural rights.”! That also would fulfill the call from at least one UN Special
Procedure and former member of the Committee for CESCR to recognize the human right to land. ?

Since the adoption of ICESCR in 1966, land has remained an issue of competition and dispute, and
various scales of conflict over land have been more common than examples of cooperation in its use
and governance.® Many CESCR reviews of states’ treaty performance reveal a pattern of Covenant
rights affected by inequitable access to, use of, and/or control over land; the concentration of land
tenure, including ownership, as a feature of unprecedented global disparity in wealth and income?;
the core subject in non-self-governing territories; and unsettled claims over indigenous, occupied,
traditional and rural peoples’ to their lands and related natural resources. In such cases, land lies at
the source of conflict and its prevention, as well as its resolution and remedy.> Nonetheless,
contention over land has helped to make the human right to land politically untouchable in
multilateral forums, but also a reason why its understanding and treatment as a human right is so
important, timely and needed.

After decades of encouragement by its periodic reviews of states and other stakeholders of the
Covenant, including calls for recognizing a “human right to land,”® CESCR completed the first reading of
its draft General Comment No. 26 on Land and Economic, Social and Cultural Rights at its autumn 2020
session, and the draft GC is currently available and open for input.”



In drafting the GC, the Committee faced the dilemma over whether to (1) recognize the element of land
as a bona fide human right that states parties must respect, protect and fulfill, or (2) treat land as one in
a chain of elements needed to fulfill other human rights guaranteed in ICESCR, and/or (3) address states’
role in the context of land administration. In options 1 and 2, CESCR would have to, first, define the
nature of land as a discrete subject. In any approach, the GC would have to consider the obligations of
state parties to ensure land’s functions to respect, protect and fulfil the bundle of other covenanted
individual or collective human rights such as housing, food, self-determination and culture.

This paper argues that choosing among 1, 2 and 3 would be a false dilemma. Rather, the subject of land
under ICESCR calls for all three, beginning with the recognition that everyone has a universal human
right to land. This reality arises from both the universal human need for land, and the fact that land is
the first element in a chain that enables the realization of a bundle of other universal human rights. As
well as a specialized field of public administration.

The seeming dilemma over how to treat land within the field of human rights, in general, and within
ICESCR, in particular, can be resolved by adopting the established methodology and approach of human
rights interpretation in foregoing GCs, in particular, the Committee’s 2002 recognition and codification
of a distinct “human right to water.” In that rare moment, CESCR affirmed a human right not explicit in
ICESCR, while “making full use of technical and scientific knowledge,”® by reaching out to natural science
to inform that ground-breaking interpretation.

Beyond Property and Tenure

Although not explicitly mentioned in the Covenant, land arguably represents a subject of human
rights; i.e., the “human right to land.” However, recognizing land as a human right requires exploring
that classical element beyond the usual consideration of landed property, as is typical in domestic law,
or as a factor/input of production in classical economics. Those references express a “right to land” as
a material thing to be possessed or exchanged, or even corresponding entitlements or privilege,
toward the realization of other already-codified economic human rights, even at the expense of the
human rights of others less advantaged.

The treatment of land as only a material object to be possessed or exchanged is not available to the
guardians of, or states parties to ICESCR. For the Covenant enshrines no “human right to property”
with corresponding state obligations. That right is only theorized in the narrow sense of ownership
individually, or in association with others, in the Universal Declaration of Human Rights,® with no
binding effect in international law, except as an unenforceable customary law principle.

Thus, precisely because of this omission of a “human right to property, in ICESCR, it is the appropriate
instrument to frame the recognition and understanding of the human right to land, since its silence
on property enables—indeed requires—a focus rather on the symbiotic relationship between the land
and its people as a matter of equity and human need, not merely as a subject of freehold tenure or
exchange value. ICESCR also enables the simultaneous consideration of land’s combined economic,
social and cultural dimensions.

Legal Lacunae

Human reproduction, population dynamics, sustainable development, politics, participation in culture
and the economy are broad categories of human endeavor that depend upon land. More-specific
contexts requiring an appreciation of the human need and, therefore, human right to land include
human settlements, housing and urbanization; rural and territorial development; governance; urban
planning; conflict resolution and peace-making; natural and other resource allocation for public and
private purposes; environmental policy, project implementation; extractivism; infrastructure
development; environmental protection; nature conservation; biodiversity protection and



preservation; climate change; trade and investment; food security, food sovereignty and food
systems; non-self-governing territories; foreign occupation, colonization and the exercise of nation’s
and peoples’ self-determination and its economic, social and cultural human rights dimensions.

Human rights law and global policy ostensibly aligned with human rights establish criteria for each of
these human endeavors, but the guidance until now remains general and non-specific as to the
position of human rights applied to land, an essential element in each pursuit. As every complex task
requires getting the theory right, constructing a “human right to land” requires a multidisciplinary
approach found at the confluence of legal, social and physical sciences, as well as evidence-informed
practice. Of these, the law—i.e., international human rights law—remains the weakest link and latest-
coming of all theoretical fields. As mentioned, more-developed domestic law pertaining to land only
treats land as a property to be held and exchanged for ulterior purposes. Therefore, the consideration
of land as a discrete subject of international law governing states’ human rights behavior has little
choice but to rely on the other, more-advanced fields relating to the subject.

A strictly legal case could rest on black-letter treaty law, in particular, the provisions of the Covenant
and its jurisprudence, CESCR’s state-party reviews, as well as relevant general principles and
peremptory norms of international law. However, such a legalistic approach would be insufficient, since
the available case law, so far, also has demurred on the question of land as a human right.

Therefore, other disciplines are needed to complement the lawyer’s usual references and tools of the
trade. The social sciences offer crucial sources on the theories of human need® and justice,!* but these
only infer the importance of land to human well-being. Economic theory addresses the process by which
land, as capital, becomes a commaodity (whether real or fictitious).?

The Universal Human Need for Land

Complementing legal philosophy and beyond ideological considerations, the physical sciences bring
needed clarity to the essential nature of this classical element of land®® as a requisite to human well-
being, dignity, physical growth and, indeed, survival. Thus, a hybrid approach is indispensable to
understanding the normative content of the human right to land through the inextricable link between
land and humans’ physiological (and related spiritual) needs. And this within a framework of equity
and social justice, which is where human rights discipline comes in.

Establishing this hybrid construct is the first logical step to be taken before applying the human right
to land of particular groups and in various circumstances. Such a forensic method has operated in the
emergence of water (and sanitation) as a human right, first elaborated in the CESCR’s legal
interpretation of state parties’ related obligations under ICESCR,** and then as adopted by the UN
General Assembly.’® By comparison, the codification model of the human right to water is especially
apt, since that classic element also evaded the drafters and negotiators of ICESCR.

Normative Content Derived from Science

The recognition and elaboration of land as a human right in international law would both complement
and remain distinct from domestic legislation regulating land, which primarily treats the property
relationship of natural and legal persons with real property. Rather, land, analogous to water,
constitutes an element upon which human life, dignity and well-being depend.

As any internationally recognized human right must pass the test of universality, the value or condition
recognized as a human right must relate to a commonly shared human need for a life of well-being with
dignity, not only to certain segments of society, or in particular circumstances. Land is always and
everywhere one such essential natural resource of finite quantity and a public good fundamental to a



life of well-being and dignity for human beings as an earth-bound species. That is where the natural
science discipline comes in.

With this evidence-informed grounding, as it were, land as a human right becomes a common element
to be administered—i.e., monitored, distributed, consumed, administered, protected and preserved
for current and future generations—as any finite natural and public resource in the context of human
activity. So, what is this element and what are its characteristics? And how does it relate to the four
fundamental forces of nature: gravity, electromagnetism and nuclear forces, both weak and strong.

In the first instance, the functioning of every human body ultimately relies on a relationship to land
by virtue of its coexistence with the physical forces of gravity.’® Human life originated and evolved on
Earth constantly adjusting to the gravitational force that was already an integral part of the landmass
on which humans found their habitat.

Of the fundamental forces of nature cited, only gravity and electromagnetism influence life processes.
Electromagnetism is directly associated with all biochemical processes that sustain life, from birth,
growth, reproduction, death and recycling. Gravity has no direct involvement in the chemistry of life,
but indirectly influences organisms to respond to biochemistry.

The gravitational force on the surface of the Earth is generally described as one g (1g.).Y” Plants, for
instance, have developed mechanisms to sense this g-force and developed a variety of physiological
and mechanical strategies accordingly. These enable roots to grow toward the center of Earth
(positively gravitropic), and shoots to growth upward toward the sun (negatively gravitropic), enabling
branching patterns. This fact establishes land as an indispensable element in the normative content
of the human right to adequate food (ICESCR, Article 12) and, eventually, a human right to (a clean,
safe, healthy and sustainable) environment.

Humans (genus homo), too, have evolved a variety of mechanisms to sense position, maintain balance
and uprightness, maintain circulation and other vital bodily functions. This nature evolved through the
human experience over 2.4 million years, enabling blood to regularly reach the heart and brains. This
makes land an essential element to the normative content of the human right to the highest attainable
standard of mental and physical health (ICESCR, Article 14).

Our musculoskeletal system has evolved to support body mass and provide structural and postural
stability, as well as mobility, to animals and humans. The sensory-motor system evolved so that
organisms can recognize the gravity vector and orient themselves. This normative marker adds to
land’s additional link to the human right to freedom of movement (ICCPR, Article 12).



The 1g force of land’s gravity also keeps moisture and gases from escaping from the surface of the
Earth into the aether, ensuring that vital oxygen remains around us. Humans’ dependent relationships
with photosynthesizing plants especially rely on plants taking in carbon dioxide (CO,) within the same
gravitational sphere.

Of the 94 naturally occurring elements, plants are made up of about 17, and humans about 25. Six of
these (carbon, hydrogen, nitrogen, oxygen, phosphorus and sulfur) are absolutely essential for all life
found on the Earth; i.e., land and its gravitational biosphere. Hence, land, as the source of these vital
elements, is essential to realizing the human right to life (ICCPR, Article 6).

The land pulls fruits and seeds down to Earth so that the next generation of plants can grow, replenishing
the earthly habitat. Even at this legally abstract—but biologically indispensable—point, the now-codified
human right to water relates to land in many forms. We then store land-bound and gravitationally
flowing water for numerous basic human needs and uses, including agriculture, domestic use (adequate
food and adequate housing, ICESCR Article 11), energy generation and industry.

Water could be lacking, in such abundance as to cause floods and other hazards and crises, or it could
be non-potable, highly polluted, contaminated and otherwise denied due to private interest.
However, gravity is constant. On Earth's landed surface, gravity could be altered for experimental
purposes only in laboratories.

Human contact with land also represents a potential treatment and remedy to a variety of
degenerative diseases,*® and a primary factor in regulating the endocrine and nervous system.® This
link to, and indispensable content of the human right to health (ICESCR, Article 14) can be explained
by science, but not affected by human-made law.

The dominant electromagnetic frequency of the earth (7.83 Hz)?° is the same as the dominant
frequency of the human brain and extremely close to that of alpha rhythms,?! the electrical frequency
of the human brain at rest. Through the technological age, humans are inundated with multiple
electronic—including wireless—signals, while the earth remains the constant source of the natural
frequency that human mental and physical existence require to function in a healthy way.

In the current environment in which the human is bombarded by multiple electromagnetic frequencies,
we are becoming increasingly aware of how rises in electromagnetic fields in the human environment
factor among multiple environmental pollutions affecting human health and well-being.?? The intense
negative charge carried by the Earth is electron rich, and the human body’s direct physical contact with
the land is a potent antioxidant. Actual contact with land represents a potential treatment/solution to a
variety of degenerative diseases, > ranging from chronic stress to autonomic nervous system
dysfunction, inflammation, pain, poor sleep, heart rate variability, hyper-coagulable blood and
cardiovascular disease,?* and a primary factor in regulating the endocrine and nervous systems.?

In the age of multiple wireless technologies, the earth still provides the natural signal that human
mental and physical existence requires for healthy functioning, and earthing the human body may be
essential to the human health equation, along with sunshine, clean air and water, nutritious food, and
physical activity.?® On the planet Earth, this grounding is inextricably linked to physical access to land
as an indispensable factor of human well-being, whether in humans’ primordial habitat and/or built
environment. In this contemporary context, a return “back to the land” takes on a physiological value.

Land’s Organic Link to the Human Right to Participate in Culture

The notion of land, as a common and indispensable part of the human habitat, is expressed in many
cultures. Inherent in the traditions and customs of traditional and indigenous peoples is the concept
of collective guardianship of land and the prohibition against land’s treatment as a commaodity.



Notably in Islamic cultures is the prophetic Tradition that “people share in three things: water,
(pasture) land and fire” and “it is forbidden to put a price on them.”?’

In many earthly human cultures, this synchronicity and symbiosis are considered sacrosanct.? For
millennia, Sioux people have expressed the life-giving force of the land and soil as part of their
nature.?® Modern cultures still consider physical access to land as a therapy known as “grounding,” or
“earthing,” similar to what Germans call Waldbaden and Japanese refer to as shinrin’yoku (Z#k 1).
Land is also attributed with multiple functions: economic, social, cultural and ecological.>® Respecting,
protecting and fulfilling secure and equitable access, management, use and secure tenure of adequate
land constitute primary elements in a domino causality toward the realization of other human rights.

Both expressions of land as a universal human need and human right, as well as the special relationship
of certain human populations to the basic element and resource of land, underscore these economic,
social and environmental functions of land as a common good and resource. Land as a human right
makes it both an individual and collective prerequisite to the realization of other internationally
guaranteed rights, including the human right to participation in culture (ICESCR, article 15). Identifiable
land territory and the community’s habitual relations to, and interaction with it are essential to the
sustainability of land-based cultures.

In indigenous and other land-based cultures, practitioners retain their organic relationship to land and,
in the legal definition of indigenous peoples, to a particular land.3! Their strong link to territories and
surrounding natural resources is often expressed in spiritual and even mystic terms. To outsiders, this
relationship is often seen as exotic, colorful, earthy, quaint, poetically expressed and geographically
isolated. However, rather than romanticizing this vital land-people relationship as uniquely indigenous,
the sciences clarify for modern audiences what makes the land so sacred from time immemorial.

In fact, many—but not necessarily all—human cultures emanate from such a relationship with the land,
despite the common urban and class bias, national amnesia and discrimination against rural populations
that often prevails. This loss of memory and perspective highlights the importance of articulating clear
and consistent human rights obligations of states, as well as shared responsibilities, in relation to land
as a distinct human right, as well as an essential element for the realization of other rights guaranteed
in the Covenant to which they are party.

Equity

Many people, including some colleagues in human rights fields, still intuitively perceive the “human right
to land” as a “property” right. With its narrow interpretation of land as a matter of “tenure,” the current
draft GC follows—indeed, promotes—that materialistic trend. However, the codification of “land as a
human right” through the ICESR should disabuse us of that premise. And the forthcoming GC should
make that explicit. Therefore, the elaboration of land within human rights methodology requires
thoughtful consideration of land rather as a subject of equity. Otherwise, the alternative property
approach may be a slippery slope toward land-related tyranny, the antithesis of human rights.

The Vancouver Declaration and Action Plan, Habitat | (1976) noted that “The ideologies of States are
reflected in their human settlement policies. These being powerful instruments for change, they must
not be used to dispossess people from their land or entrench privilege and exploitation.” 3 This
injunction echoes the Human Rights Covenants, which both warn in their common Article 1.2 “In no
case may a people be deprived of its own means of subsistence.”

Nonetheless, the historic pattern involves more-powerful humans occupying and appropriating a
disproportionate amount of land, pushing out other humans and other life. The long and continuous



legacy of colonialism bears this out. Despite its sacred qualities, land has become a platform for
humans to stage conflict, rather than a living space to share and enjoy responsibly and equitably. This
land-grabbing pattern has been replicated until the present day, acquiring acceptance as normal. The
recognition and codification of land as a human right would be crucial step toward developing critical
thought, policy and behavioral alternatives to current treatment of land in all jurisdictions.

Noting the distinct approaches to rights and obligations, Cherokee elder Stan Rushworth has
explained:

“..the difference between a Western settler mindset of ‘I have rights’ and an indigenous mindset of ‘I
have an obligation.” Instead of thinking that | am born with rights, | choose to think that | was born with
obligations to serve past, present, and future generations, and the planet herself.”33

Although far from a human rights-affirming process, Habitat Il nevertheless culminated in the 2016
“New Urban Agenda,” which further envisaged “cities and human settlements that [f]ulfil their social
function, including the social and ecological function of land, with a view to progressively achieving
the full realization of the right to adequate housing as a component of the right to an adequate
standard of living, without discrimination...”3* This recognition tethers land to a single human right
(adequate housing) and complements that link already observed in connection with legal security of
tenure in CESCR’s General Comment No. 4 on the normative content of the right:

“Tenure takes a variety of forms, including rental (public and private) accommodation, cooperative housing,
lease, owner occupation, emergency housing and informal settlements, including occupation of land or
property. Notwithstanding the type of tenure, all persons should possess a degree of security of tenure which
guarantees legal protection against forced eviction, harassment and other threats. States parties should
consequently take immediate measures aimed at conferring legal security of tenure upon those persons and

households currently lacking such protection, in genuine consultation with affected persons and groups;”3°

Identifying the inequity of denying that human right, CESCR has defined the single most-habitual
violation of adequate housing as the antithesis of secure tenure in the practice of “forced eviction,” as:

“the permanent or temporary removal against their will of individuals, families and/or communities from
the homes and/or land which they occupy, without the provision of, and access to, appropriate forms of legal
or other protection.”3¢

Toward a General Comment on the Human Right to Land

In order to articulate the obligations of states parties to ICESCR in relation to land as a distinct human
right, CESCR’s authoritative interpretation could overcome the methodological dilemma by treating
land not merely as a context in which other Covenant rights are to be respected, protected and
fulfilled. By comparison, the Committee’s foregoing General Comment No. 24 exemplifies an
interpretation of established rights in the context of business activities. Land, however, is not merely
a human activity or particular circumstance in which to consider other human rights. Indeed, it
constitutes an indispensable need and value of human existence and is present in every context and
human endeavor.

As developed through the CESCR’s interpretation of state party obligations corresponding to other specific
human rights, a GC on the human right to land should follow a similar forensic method. Therefore, building
on the multidisciplinary approach proposed here, any forthcoming GC on land should interpret the
normative content, sources in law, state obligations and violations pertaining to “the human right to land.”

The sources of the human right to land in law are inherent in the Covenant, as recognized in numerous
foregoing General Comments.?” Land already has been referenced repeatedly in previous GCs as
essential to the domino causality required for the realization of other Covenant rights. However, given
the human need for land as essential to sustain human life, its treatment now should follow the same



method of interpreting other human rights enshrined in ICESCR, as well as water, which is not. Land
is not as a mere context in which other human rights may be affected. The human right to land
possesses its own attributes as universally needed for human life, with equitable treatment as a state
obligation under ICESCR to ensure that life with dignity. Through the indispensable multidisciplinary
lens of law and the social and natural sciences, overcoming a self-inflicted dilemma over whether or
not formally to recognize the human right to land, we do not find ourselves divided by ideology as
much as we are united in biology.
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