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Tunisia and Egypt already have emerged from the transition since 2011 with new national 
constitutions. Yemen is on its way toward a new constitution amid many contentions over territorial 
administration and power sharing. Morocco tweaked its constitution in 2011, affirming another 
royal adjustment to ensure monarchic sustainability. Other Arab citizenries look on with varying 
levels of anticipation of these fundamental reforms promising ultimately to usher in more-
democratic change. 
 
Meanwhile, deeply entrenched ideology, identity politics and interpretations of history still 
intervene to affect material priorities, accountability issues, victims’ rights to remedy, questions of 
participatory decision making, and national reconciliation. Among these transitional-justice 
challenges, the rewriting of the constitution has loomed as a common priority as a strategy 
potentially providing the region a chance at real reform. However, these efforts pre-empt the 
overdue civic education needed to exercise full citizenship and develop a new vanguard to prevent 
future abuses of power.  
 
To the extent that constitutional reform engages broad national consultation, it would provide the 
opportunity for citizens to re-envision their state in their own image, giving citizenship greater 
meaning and citizens a true stake in its conception. In all cases, such processes toward meaningful 
change remain to be seen, and much work remains to be done to address vital issues of land and 
natural resource governance. Despite missed national-consultation opportunities, reformers with a 
democratic approach to statecraft are not without useful models from recent good-practice 
transitions beyond their region. This paper attempts to collect the innovative good practice 
examples from transitional countries as a guide to those practicing the art of the possible in the Arab 
transitions. 
 
Many serious constitutional proposals in transitional experiences relate to the economic, social and 
cultural rights (ESCRs) of citizens and others within the state and aid in reforming statecraft. They 
demonstrate the art of leading and managing the state as comprised of (1) the land, (2) its peoples 
and (3) its institutions, including government. Enshrining human rights to regulate public and private 
property, including housing, water and land, in recent transitional country experiences has resulted 
in constitutions that articulate a national-consensus that constituents see as vital to the long-term 
success of the state.  
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Enshrining ESCRs forms a cornerstone of a stable and sustainable and democracy in the state. That 
ensures that the state respects, protects and fulfills the indivisible bundle of rights of all people in 
the country with corresponding state obligations that, in practical terms, apply to all law and bind 
the government—the legislature, the executive, the judiciary—and all other organs of state, 
including local authorities and military structures. In ethical terms, ESCRs are indispensable to 
affirming the values of human dignity, equality and freedom, with the state as mediator of 
constituent interests.  
 
Examples from the resulting new generation of constitutions in transitional states are instructive as 
to how to enshrine state obligations to respect, protect and fulfill ESCRs, as made explicit, for 
example, in the South African Constitution’s Article 7. However, constitutions do not often stipulate 
how this will take place in practice. That detailed task is reserved for legislators, policy makers and 
the judiciary. 
 
In applying the methodology of ESCRs, the International Covenant on Economical Social and Cultural 
Rights (ICESCR), which 18 states in the Middle East/North Africa region have ratified, provides the 
framework of state obligations corresponding to each right.1 Constitutional reformers and legislators 
in those countries can benefit from the their state’s binding adherence to the Covenant, as well as 
the authoritative interpretations and jurisprudence of the Covenant’s monitoring body, the 
Committee on Economic, Social and Cultural Rights, for guidance as to how the rights are to be 
enshrined. Correspondingly, those legal instruments also instruct public bodies and civil servants at 
all levels on how to discharge their duties to respect, protect and fulfill those human rights. 
 
In order to maintain integrity of the state’s framing documents and policies of implementation, the 
Covenant sets out the requirements of state parties to apply seven over-riding principles in their 
respect, protection and fulfilment of each of the rights enshrined in ICESCR. These are: 

 Self-determination (Art. 1.1) 
 Nondiscrimination (Art. 2.2) 
 Gender equality (Art. 3) 
 Rule of law (Art. 2.1)  
 Progressive realization (Arts. 2.1, 11) 
 Maximum of available resources (Art. 2.1) 
 International cooperation (Arts. 2.1, 22). 
 
Each of these over-riding principles of implementation of states’ ESCR obligations is explained in 
complementary instruments and international norms. However, as these principles are 
indispensable in the implementation each ESCR, this comparative exercise will explore examples of 
how provisions from the current generation in transitional constitutions of Bolivia (2009), Brazil 
(1988), Colombia (1991), Ecuador (2008), Kenya (2010), and South Africa (1994) have localized these 
universal norms.2 
 
Specific ESCRs: Property, Housing, Land, Water and Environment  

A review of the constitutions of these transitional situations provides lessons as to how drafters have 
positioned and articulated specific ESCRs within the principled implementation framework. For such 
a review, we will explore how transitional states have treated a bundled of conceptually inter-
related rights having largely material and habitat consequences for people. Thus, this exercise 
focuses on the human rights dimensions of property, adequate housing, land water and 
environment. 
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Property 

In recent history, with the resurgence of absolutist private property rights,3 property has often been 
“disembedded” from its social and cultural context. The provisions of recently reformed 
constitutions have attempted to correct this anomaly by providing for the “social function of 
property,” and ensuring that this function is carried out under law. However, the constitutions 
largely defer to legislation and policy making to give specific meaning to this function and ensure 
that it is implemented in practice. 
 
A key consideration is the function of property, both public and private, as a value having a social 
function. Notably, constitutional provisions recognizing that property must fulfill its social function 
are found in numerous constitutions. This establishes the rights and obligations of possessors of 
property, including owners, to ensure that property is managed in the context of the wider 
community needs. The objective is such that the social function should strike a balance between 
acquired private property rights and the rights of all to housing, livelihood and essential public goods 
such as water, environment and land as habitat. Enshrining the social function of property also 
would harmonize with the deepest ethical traditions of the region, including Islamic and pre-Islamic 
ethical systems. 
 
Constitutions of other newly reformed states provide valuable examples as to how this could be 
done. The social function of property is preserved in the constitutions of Bolivian, Brazil, Columbia, 
Ecuador, Kenya and South African.  
 
Notably, the social function of property is enshrined in the Egyptian Constitution (Articles 30 and 32), 
despite the stripping of socially relevant provisions led by former President Muhammad Husni 
Mubarak. For certain historical reasons, the social function of property is absent from the Tunisian 
Constitution, and the subject remains controversial.4 The new Egyptian Constitution of January 2014 
omitted this provision, despite its enshrinement in the national constitutions over the foregoing 69 
years. Although explanations of this omission are not the subject of record, it is assumed that the 
concept did not survive at least in part because it was little understood and even less applied in 
Egyptian intellectual and jurisprudential experience over the previous decades. Arab constitutional 
law experts still can learn from the Latin American experience in this regard.  
 
The Columbian Constitution (1991) obliges governments to “promote” many positive state 
obligations, as well as embodies the negative provisions to protect human rights, such as prohibiting 
the arbitrary confiscation of property. Article 58 states explicitly that property has an inherent social 
and ecological function that implies corresponding state obligations. Concerning public interest, 
Article 58 states that this value always precedes (trumps) private interests. It provides, in Article 58, 
that  

“Private property and the other rights acquired in accordance with civil laws may not be ignored or 
infringed upon by subsequent laws. When, in the application of a law passed on account of public 
necessity or social interest and recognized as essential, a conflict should occur about the rights of 
individuals, the private interest will yield to the public or social interest. Property has a social function 
that implies obligations. As such, an ecological function is inherent in it.” 

“The state will protect and promote associational and collective forms of property.”5  

 
Bolivia’s constitution asserts the principle of the social function of property. It provides that 
“Properties must be used to serve a social function or a social economic function, in order to 
safeguard the right to them, depending on the nature of the property.” 6 
 
Brazil’s 1988 Constitution also asserts the social function of property in eight iterations. For instance, 
“Chapter I - Individual and Collective Rights and Duties” stipulates that “property shall observe its 
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social function.” Article 156 recognizes that municipal taxes may be progressive, under the terms of 
a municipal law, in order to ensure achievement of the social function of the property.  
 
Brazil’s constitutional Article 170 stresses that the economic order should treat private property with 
regard to its social function. The Constitution of Brazil guarantees compensation of loss or damage 
of property acquired for public purpose and establishes a tax to discourage the retention of 
unproductive real property, particularly conferring corresponding authority on local municipalities 
(50% of proceeds from tax on unproductive real estate), which ”may be progressive…to ensure 
achievement of the social function of property.”7  
 
A similar principle is adopted in separate legislation in Colombia, as Land Development Law 388 
(1997), recovering “socially created” values (plusvalía, or “land-value capture”) to benefit the public 
and the poor. Such local self-determination with democratic participation would be indeed 
revolutionary for local governance in the MENA region.  
 
The Brazilian Constitution bears an important chapter on Urban Policy (Chapter II). According to 
Article 182, urban development policy is carried out by the municipal government, according to 
general guidelines set forth in the law, and is aimed at “ordaining the full development of the social 
functions of the city and ensuring the well-being of its inhabitants.” Paragraph 2 stipulates that 
urban property performs its social function “when it meets the fundamental requirements for the 
ordainment of the city as set forth in the master plan.” 
 
Chapter III deals with agricultural and land policy and agrarian reform. Article 184 recognizes that “it 
is within the power of the state to expropriate on account of social interest, for purposes of agrarian 
reform, the rural property that is not performing its social function.” 
 
According to Article 186, the social function is met when the rural property complies simultaneously 
with, according to the criteria and standards prescribed by law, the following requirements:  

1. rational and adequate use;  
2. adequate use of available natural resources and preservation of the environment;  
3. compliance with the provisions that regulate labor relations;  
4. exploitation that favors the well-being of the owners [of it] and laborers [on it].  
 
In Ecuador’s constitutions, Article 66 establishes rights and freedoms. Paragraph 26. The right to 
property in all of its forms, with social and environmental function and responsibility. The right to 
have access to property shall be enforced by the adoption of public policies, among other measures. 
 
In the urban context, Article 31 provides that: 

“Persons have the right to fully enjoy the city and its public spaces, on the basis of principles of 
sustainability, social justice, respect for different urban cultures and a balance between the urban and 
rural sectors. Exercising the right to the city is based on the democratic management of the city, with 
respect to the social and environmental function of property and the city and with the full exercise of 
citizenship.” 

 
South Africa’s constitutional provisions on property rights (Article 25) subjects restrictions on 
property rights (not limited to land) to public interest. (More under Land below.) 
 
The other non-Arab African constitutions cited here make no explicit mention of the “social function 
of property,” but instead recognize “the right to accessible and adequate housing,” stipulated in 
both the South African and Kenyan constitutions. Additionally, they prohibit arbitrary deprivation of 



 

 5 

property. These countries’ strong constitutional provision of ESCRs has enabled progressive 
jurisprudence to redress and deter forced eviction and uphold victims’ right to reparations. 
 
Land 

Bolivia’s constitution obliges the state to recognize, protect and guarantee a range of tenure 
options, specifically citing “individual and communitarian or collective property of land, as long as it 
fulfills a social purpose or social economic purposes, as the case may be.”8 The constitution also 
protects small-holding family farms and collective tenure. Article 394(II) refers to such property as 
“indivisible,” recognizing that it constitutes a family asset that cannot be attached, and it is not 
subject to agrarian property taxes. The indivisibility does not affect the right of hereditary succession 
under conditions established by law. The Constitution also requires the state to establish legal 
mechanisms to prevent the fragmentation of small properties.9 
 
The Bolivian Constitution also establishes an affirmative-action policy of the state with specific 
provisions for the redistribution of land acquisitions to the benefit of communities recognized for 
their historical disadvantage, and with a specific right of women to land. This is in addition to a 
commitment to promoting policies aimed at eliminating all forms of discrimination against women in 
the access to, ownership and inheritance of land.10 Article 395(I) states: 

The lands that are taken over shall be given to rural native indigenous peoples, intercultural indigenous 
communities, Afro-Bolivian and rural communities, which do not possess them or have insufficient 
lands, in accordance with state policy concerned with the ecological and geographic realities, as well as 
the population, social, cultural and economic necessities. The endowment shall be carried out according 
to the policies of sustainable rural development and the right of women to access, distribution and 
redistribution of land, without discrimination based on civil status or marital union. 

 
These lands are to be subject to collective/communal tenure. Article 395 continues to circumscribe 
individual self-interest on such lands, prohibiting “double endowment, the purchase and sale, and 
exchange and donation of lands delivered by endowment” as contrary to the collective interest. 
Therefore, the constitution also prohibits latifundist forms of land tenure and modes of 
production,11 as well as land holding exceed five thousand hectares and obtaining income generated 
by the speculative use of the land.12 
 
The constitution provides for the expropriation of land for reasons of public necessity and utility with 
upon prior payment of fair indemnification. Article 402 provides that cases in which a latifundist 
landholding fails to fulfill its social economic function “shall result in the reversion of the land, and 
the land shall pass into the domain and property of the Bolivian people.” 
 
In a more general article pertaining to the exchange in lands, the Constitution guarantees that “The 
State shall regulate the land market, preventing the accumulation of surface areas greater than that 
recognized by law, as well as its division into surfaces areas less than that established for small 
property.”13 The constitution also guarantees Bolivian sovereignty over state lands, establishing that 
“Foreigners may not acquire lands of the State under any title whatsoever.”14 
 
The Bolivian Constitution protects tenure for producers on the land, rather than unproductive 
private ownership. It recognizes work as the fundamental means by which agrarian property is 
acquired and maintained.” 15 
 
With regard to the social function of landed property, the Constitution provides a legal definition for 
legislators and policy makers to follow and apply: 

Social function shall be understood to mean the sustainable exploitation of the land by peoples and 
rural native indigenous communities, as well as that carried out in small properties, and it constitutes 
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the source of subsistence and welfare and socio-cultural development of its owners. The norms of the 
communities are recognized in the fulfillment of social purpose. 
 
The social economic function must be understood as the sustainable use of the land in the development 
of productive activities, in accordance with its capacity for extended use, for the benefit of the society, 
the collective interest and its owner. The corporate property is subject to review in accordance with the 
statute, to verify the compliance with the social economic function.16 

 
The new Constitution of Ecuador has been heralded by many for its progressive provisions regarding 
the rights of indigenous peoples, Afro-Ecuadorians, and even of Mother Earth (Pacha Mama). 
 
Its Article 64 establishes the State “duty” to promote the “gradual access of agricultural workers to 
landed property in individual or associational form,” and to related and enabling services with the 
purpose of improving the incomes and quality of life of the peasants. 
 
The Ecuadoran Constitution provides the ways and means for the state to regulate uses of land. It 
specifically empowers municipalities to acquire, appropriate, reserve and control land for 
“development” in accordance with law (Article 376), for example, through the prevention of gain 
through speculative land practices and changing uses of land from rural to urban, or public to private 
(Article 376). Similarly, Article 282 “forbids” large estate farming and land concentration.  
 
This measure evokes findings of Tunisia’s post-revolution National Commission to Establish the Facts 
about Corruption and Embezzlement. The Commission has reported practices of the former 
government illegally turning over State land for privatization at cheap prices, sometimes for a 
symbolic one dinar, as has been the case with farms turned over to ministers and others close to the 
former president.17 This practice arbitrarily annulled standing contracts between the State and local 
peasants who had cultivated the land for many years.18 
 
Ecuador’s Constitution recognizes certain inalienable land rights for particular communities in 
Ecuador. Article 329 establishes that the indigenous peoples’ territories be governed by councils 
formed and regulated according to the customs of their communities, and simultaneously manage 
land and natural resources in accordance with a National Development Plan. In order to mitigate the 
potential dilemma posed by these two conditions, it also provides that the exploitation of natural 
resources in the indigenous territories will be done without impairing the cultural, social, and 
economic integrity of the indigenous communities. In case of acquisition of land, the Constitution 
follows closely the language of the ILO Convention 169 mandating free, prior and informed consent. 
 
In Provisional Article 55, the Constitution has obliged Ecuador’s Congress to adopt a law that 
recognizes the right to collective property of the Black (Afrodescendant) communities on 
uncultivated rural lands adjoining the rivers of the Pacific Basin, in accordance with their traditional 
cultivation practices.19 
 
The Constitution of the Unified Plurinational Social State of Bolivia devolves exclusive rights to 
benefit from the land to its local constituent communities. Article 388 provides that “the original 
indigenous rural communities located within forest areas will hold the exclusive right of exploitation 
and its management in accordance with the law.” 
 
Because of its high environmental sensitivity, however, the Bolivian Amazon is recognized as a 
territorial area of tropical rain forests, where the Constitution provides that the extraction and 
harvesting of resources “shall be governed by a special law to the benefit of the region and the 
country.”20 
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With regard to land, the South African and Kenyan constitutions contain more specific articles to 
guide legislation. The Kenyan Constitution, like Brazil’s, with its emphasis on state planning, stresses 
that principles of land management should be compatible with national land policy. The Kenya 
Constitution’s Article 62.2 provides that:  

“Public land shall vest in, and be held by a county government in trust for the people resident in the 
county, and shall be administered on their behalf by the National Land Commission.”  

 
The Constitution stipulates also that “Public land shall not be disposed of, or otherwise used except 
[by] an Act of Parliament specifying the nature and terms of that disposal or use” (Article 62.4).  
 
The Constitution of Kenya devotes an entire chapter (5) to “Land and Environment.” Under Article 
61(1), all land in Kenya “belongs to the people of Kenya collectively as a nation, as communities and 
as individuals.” Article 60 (1) stipulates that:  

“Land in Kenya shall be held, used and managed in a manner that is equitable, efficient, productive and 
sustainable, and in accordance with the following principles— 

(a) equitable access to land; 
(b) security of land rights; 
(c) sustainable and productive management of land resources; 
(d) transparent and cost effective administration of land;  
(e) sound conservation and protection of ecologically sensitive areas; 
(f) elimination of gender discrimination in law, customs and practices related to land and property in 
land; and 
(g) encouragement of communities to settle land disputes through recognised local community 
initiatives consistent with this Constitution. 

 
The Kenyan Constitution also establishes the functions of the National Land Commission to include 
initiating investigations and recommending appropriate redress for “present or historic land 
injustices” (Article 67.2[e]). 
 
In Article 63 (1) Community land shall vest in, and be held by communities identified on the basis of 
ethnicity, culture or similar community of interest.  
 

Any unregistered community land shall be held in trust by county governments on behalf of the 
communities for which it is held. (Article 63 (3)). 
 
Community land shall not be disposed of, or otherwise used except [by] legislation specifying the nature 
and extent of the rights of members of each community individually and collectively (Article 63 (3)). 

 
South Africa’s constitutional provisions on property rights (Article 25) subject restrictions on 
property rights (not limited to land) to public interest, which includes the nation's commitment to 
land reform, and to reforms to bring about equitable access to all of South Africa's natural resources.  
South Africa’s constitution 
Article 25: Subject property rights (not limited to land) to the public interest, including the nation's 
commitment to land reform, restitution, and equitable access to all natural resources. 
 
This commitment to affirmative action is explicit in Article 25 (5), which obliges the state to “take 
reasonable legislative and other measures, within its available resources, to foster conditions that 
enable citizens to gain access to land on an equitable basis.” In particular, this applies to: 

“A person or community whose tenure of land is legally insecure as a result of past racially 
discriminatory laws or practices is entitled, to the extent provided by an Act of Parliament, either to 
tenure that is legally secure or to comparable redress” (25:6).  
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The Constitution specifies this governance principle further to mean a person or community 
dispossessed of property after 19 June 1913 as a result of such past racially discriminatory laws or 
practices as “entitled, to the extent provided by an Act of Parliament, either to restitution of that 
property, or to equitable redress.”21  

 
The section goes on to ensure that “No provision of this section may impede the state from taking 
legislative and other measures to achieve land, water and related reform, in order to redress the 
results of past racial discrimination” (Article 24:7). The Constitution followed South Africa’s 
Restitution of Land Rights Act, 1994 and called for further legislation to implement the remedy 
guaranteed under Article 25(6).22 
 
Right to Adequate Housing 

The Constitution of Ecuador also states in Article 30 that “Persons shall have the right to a safe and 
healthy habitat and adequate and decent housing, regardless of their social and economic status” 
This right is also guaranteed in separate articles specifically for elderly and disabled persons. 
 
In the Kenyan Constitution’s section on ESCR recognized the right to accessible and adequate 
housing, and to reasonable standards of sanitation (Article 43(b)). 
 
Although South Africa is not presently a party to ICESCR, its constitution exceeds in some detail the 
laconic guarantee of HRAH in the Covenant. The South African Constitution’s Article 26 establishes 
that: 

1. Everyone has the right to have access to adequate housing.  

2. The state must take reasonable legislative and other measures, within its available resources, to 
achieve the progressive realisation of this right.  

3. No one may be evicted from their home, or have their home demolished, without an order of 
court made after considering all the relevant circumstances. No legislation may permit arbitrary 
evictions. 

 
The Bolivian Constitution recognizes the state’s obligation to “encourage plans for human 
settlement to achieve rational demographic distribution and better exploitation of the land and 
natural resources…” It specifies part of the normative content of the human right to adequate 
housing in international law, expressing the right more broadly such that “Every person has the right 
to an adequate habitat and home that dignifies family and community life.”23 
 
The same article establishes this right and its corresponding state obligations to “at all levels of the 
government [as] responsible for promoting the development of housing for social benefit, using 
adequate financing systems, based on principles of solidarity and equity.” It sets out the priorities of 
housing policies so that “These plans shall be directed preferentially to families with scarce 
resources, to disadvantaged groups and to rural areas. Article 402 also sets out the state and 
constituent government institutions’ duty of ”granting to new settlements the facilities to have 
access to education, health, food security and production, within the framework of the Territorial 
Organization of the State and the conservation of the environment.” 
 
 
Right to Water 

Ecuador’s Constitution, in Article 12, “The human right to water is essential and cannot be waived. 
Water constitutes a national strategic asset for use by the public and it is unalienable, not subject to 
a statute of limitations, immune from seizure and essential for life.” 
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Article 282 forbids “the monopolization or privatization of water and sources thereof.” The article 
also establishes that the State “shall regulate the use and management of irrigation water for food 
production, abiding by the principles of equity, efficiency and environmental sustainability.” 
 
Under Article 318, water is defined as “part of the country’s strategic heritage for public use” and is 
the inalienable property of the State. The same article reiterates the ban on “any form of water 
privatization.” 
 
As related to Tunisia, its African regional obligations also prohibit typical privatization of such natural 
resources by transnational corporations,24 as do Islamic ethical principles of longer standing strictly 
limit privatization by any party.25 
 
These articles guide policy in water management and sanitation, obliging the state to encourage and 
strengthen community water management initiatives. They provide that water management, 
whether for human consumption or irrigation, is to guarantee food sovereignty, ecological wealth 
and productive activities, in that order of priority. 
 
Article 65 establishes that: 

“The production of food crops will benefit from the special protection of the state. For that purpose, 
priority will be given to the integrated development of agriculture, animal husbandry, fishing, forestry 
and agroindustrial activities, as well as to the building of physical infrastructural projects and to land 
improvement.” 

 
The Kenyan Constitution, in its Article 43(d), enshrines the right “to clean and safe water in adequate 
quantities.” 
 
Right to Environment 

In South Africa’s Constitution, Article 24 enshrines everyone’s right  

a. to an environment that is not harmful to their health or well-being; and  

b. to have the environment protected, for the benefit of present and future generations, through 
reasonable legislative and other measures that  

i. prevent pollution and ecological degradation;  

ii. promote conservation; and  

iii. secure ecologically sustainable development and use of natural resources while promoting 
justifiable economic and social development.  

 
The Kenyan Constitution provides, in Article 42, that: 

“Every person has the right to a clean and healthy environment, which includes the right— 

(a) to have the environment protected for the benefit of present and future generations through 
legislative and other measures, particularly those contemplated in Article 69; and (b) to have 
obligations relating to the environment fulfilled under Article 70. 

 
Article 69 obliges the state to: 

(a) ensure sustainable exploitation, utilization, management and conservation of the 
environment and natural resources, and ensure the equitable sharing of the accruing benefits; 

(b) work to achieve and maintain a tree cover of at least ten per cent of the land area of Kenya; 
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(c) protect and enhance intellectual property in, and indigenous knowledge of, biodiversity and 
the genetic resources of the communities; 

(d) encourage public participation in the management, protection and conservation of the 
environment; 

(e) protect genetic resources and biological diversity; 
(f) establish systems of environmental impact assessment, environmental audit and monitoring 

of the environment; 
(g) eliminate processes and activities that are likely to endanger the environment; and 
(h) utilise the environment and natural resources for the benefit of the people of Kenya. 
 
The rights of future generations form a consistent principle in the context of the new generation of 
constitutions’ environmental provisions. Bolivia’s constitution also recognizes that  

“Everyone has the right to a healthy, protected, and balanced environment. The exercise of this right 
must be granted to individuals and collectives of present and future generations, as well as to other 
living things, so they may develop in a normal and permanent way.” 

 
Uniquely, Ecuador’s constitution recognizes “nature” as a rights holder. Its Article 72 establishes that 
“Nature has the right to be restored.” (See Pacha mama reference above.) The same article 
recognizes the corresponding duty holders to include the state, as well natural persons or legal 
entities as bearing an obligation to compensate individuals and communities that depend on 
affected natural systems in case of environmental damage. Article 397 sets out the state’s duty to  

“act immediately and with a subsidiary approach to guarantee the health and restoration of 
ecosystems…[impose] corresponding sanction…against the operator of the activity that produced the 
damage proceedings for the obligations, entailing integral reparation…” 

 

Conclusion  

True to the indivisibility of rights and principles of democratic governance, rights to information, 
education, capacity building (capabilities), freedom of peaceful assembly, freedom of association 
and effective participation are specific cross-cutting provisions of the new generation of 
constitutions. For instance, the Bolivian Constitution provides for its citizens many of the principles 
enshrined in the United Nations norms on indigenous peoples’ rights.26 Namely, the constitution 
establishes the principle of free, prior and informed consent as a requisite for development of rural 
native indigenous territory. Article 403 guarantees  

“prior and informed consultation, to participation in the benefits of the exploitation of the 
nonrenewable natural resources that are found in their territory, to the authority to apply their own 
norms, administered by their structures of representation, and to define their development pursuant to 
their own cultural criteria and principles of harmonious coexistence with nature.”  

 
The rewriting of the Arab transitional constitutions is currently overshadowed by questions of 
representation to include all segments of the population and reconstitution central institutions of 
governance. Under that shadow, the present stage foretells little about the consideration for ESCs, 
the demand for which lie at the heart of the people’s revolution.  
 
The principle difference between those countries and the Arab Spring processes is the depth of civic 
education preceding their constitutional changes, wherein such concepts as the social function of 
property, the human right to adequate housing and land rights already have been long debated with 
the assertive participation of broad social movements. 
 

When considering the habitat and related ESC rights and the social function of property, their 
articulation in the constitution and its application, global experience instructs us that certain 
indispensable tasks for drafters and constituents remain: 
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(1) To consider the multidimensional use of land, water, environment and housing, and how 
property should provide a set of social entitlements and corresponding obligations, instead of 
simply being an economic consideration. This should be done by focusing on how people use the 
land and other public resources in question, as well as public services, including urban planning, 
in everyday life and livelihoods.  

 
(2) This determination needs to be carried out by local communities and through intercommunity 

participation, not solely by engaging with formal centralized or local formal power structures such 
as centrally controlled governorates and municipalities. Engagement with the community must 
not simply rest on self-elected representatives or all-too-familiar patriarchy, nepotism and 
cronyism, but in effective partnership with minorities, women, youth and land-dependent 
communities as full decision-making partners. Women are particularly important to alternative 
planning, both as guardians of the home and simultaneously as persons vulnerable to spatial 
control (in public places and in the home). 

 
Although the state and successive governments have a large role to play in regulation and setting 
the conditions to ensure the social function of property to be realized (by progressive taxation, 
regulation, adverse property rights, etc.), the social function ultimately must be realized by the 
participation of those who will use the property productively for social benefit (e.g., food 
production for domestic consumption), by actively seeking out disused land and making it more 
socially productive. This can be achieved, in practice, through techniques of social production of 
habitat.27 

 
(3) Recognize that the issue of land and housing policy inevitably cause conflicts of interest and 

trade-offs, and are not issues of neutral consensus. Constitutional drafters must be scrupulously 
honest in disclosing their position and their property holdings. The social function of property as a 
constitutional provision is potentially a good basis for requiring subsequent governments to 
formulate more-specific housing and land policies. 

 
(4) Recognize informal human settlements as an integral part of the society, polity and economy, 

while possessing their own dynamics. The complex interaction between the internal economy of 
“slums” and the external influence of government policy must be weighed with a bundle of 
human rights considerations, such as those touched on here, plus the process rights of 
participation, information and security of person, etc. 

 
(5) Agricultural land also must be seen as having a social function in the context of the local 

community, as well as a strategic value for the nation and food sovereignty. Constitutional 
articles that forbid foreign investors buying land are not enough to prevent land grabbing and 
deprivation of indigenous small producers who are the principal feeders of the nation’s 
population. Allowing investors of all categories to lease large plots of land for prolonged periods 
can have as much a hemorrhaging effect on agricultural and food sovereignty as granting large-
scale freehold land tenure to external “owners” or lessees. (The legacy of colonialism and settler 
colonialism is never sufficiently far away from this consideration in the region’s countries.) 

 
(6) It must be considered that “owners” and “tenure holders” constitute a wide range of actors, from 

individuals, to collectives, to the state (not to be misconstrued as government, as governments 
ethically hold no freehold property rights), to corporations, some of which operate 
extraterritorially. Therefore, to apply the social function of landed property, the complications of 
dealing with these different actors must be considered in the national interest and the general 
welfare of the national population, not only as sources of cash.  
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Most indispensable of all considerations in this unique constitutional-reform process is national 
consultation on these vital matters in a way that creates a culture of citizenship. No single pundit or 
patriarchal process confined to the capital city will successfully supplant the true reciprocity and 
mutuality at the national level that is to be reflected in the new constitution’s text. Consultation on 
the habitat issues involved and the values at stake among the major constituents of the nation (or 
nations) within the state will help the countries of the region catch up with the rest of the 
democratizing world, in particular, the examples mentioned above. The ensuing process promises to 
develop the participatory democracy concept of common citizenship as the bases for the enjoyment 
of rights and fulfillment of responsibilities, and of the people as the owners and beneficiaries of the 
state. 
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ANNEX I 

 

Ratification Status of MENA States Parties to the 
International Covenant on Economic, Social and Cultural Rights28 

Country Signature Ratification/Accession 

Acceptance of 
individual 
communications 
procedure 

Acceptance 
of inquiry 
procedure 

Algeria 10/12/68 12/09/89 
  

Bahrain 
 

27/09/07 - - 

Comoros 25/09/08 
 

- - 

Djibouti  05/11/02 - - 

Egypt 04/08/67 14/01/82 - - 

Iraq 18/02/69 25/01/71 - - 

Israel 19/12/66 03/10/91 - - 

Jordan 30/06/72 28/05/75 - - 

Kuwait 
 

21/05/96 - - 

Lebanon 
 

03/11/72 - - 

Libya 
 

15/05/70 - - 

Mauritania  17/11/04 - - 

Morocco 19/01/77 03/05/79 - - 

Oman 
  

- - 

Palestine, State of 
 

02/04/14 - - 

Qatar 
  

- - 

Saudi Arabia 
  

- - 

Somalia  24/01/90 - - 

Sudan 
 

18/03/86 - - 

Syrian Arab Republic 
 

21/04/69 - - 

Tunisia 30/04/68 18/03/69 - - 

United Arab Emirates 
  

- - 

Western Sahara (SADR)   - - 

Yemen 
 

09/02/87 - - 

 
 
Endnotes: 

                                                      
1  See Annex I for Ratification Status of MENA States Parties to the International Covenant on Economic, Social and Cultural 

Rights. 
2  The constitutional provisions of the transitional constitutions related to these over-riding principles aew discussed in the 

expanded version of this paper found in Landpedia. 
3  In the corresponding legal debate, see Lior Jacob Strahilevitz, “Information Asymmetries and the Rights to Exclude,” 

MICHIGAN LAW REVIEW VOL. 104, NO. 8 (August 2006), 1835–98; Lior Strahilevitz, “Privacy versus Antidiscrimination,” 
University of Chicago Law Review, Vol. 75 (2007); and, as an opposing view, Joseph W. Singer, “No right to exclude: 
Public accommodations and private property,” Northwestern University Law Review, Vol. 90, No. 4 (1996), 1283–1497. 

4   Habib Bourguiba, La propriété, fonction sociale (Tunis: Secrétariat d’État aux Affaires Culturelles, 1967). 
5  The article goes on to provide that “Due to public necessity or social interest as defined by the legislator, expropriation 

will be possible pursuant to a judicial determination and prior indemnification. The latter will be determined in 
consultation with the interests of the community and of the affected party. In cases determined by the legislator, such 
expropriation may occur by administrative means, subject to a subsequent administrative legal challenge, including with 
respect to price.” 
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6  Article 397(I). 
7  Title VII - The Economic and Financial Order, Chapter I - The General Principles of the Economic Activity. 
8  Which includes rural native indigenous territory, native, intercultural communities and rural communities. Articles 393(I) 

and 393(III). 
9  Article 400. 
10 Article 402(2). 
11 Article 398. The article defines a latifundio as: “the nonproductive holding of land; the land that does not fulfill a social 

economic function; the exploitation of land that applies a system of servitude, quasi-slavery and slavery in labor 
relations; or the property that surpasses the maximum surface area established in the law. 

12 Article 395(II) and 395(III). 
13 Article 396(I). 
14 Article 396(II). 
15 Article 397(I). 
16 Article 397(II) and (III). 
17 National Commission to Establish the Facts about Corruption and Embezzlement, “National Fact-finding Commission 

Report” [Arabic] (Tunis: 22 November 2011), p. 56, at:  www.hlrn.org/img/documents/RapportCorruption_CICM.pdf. 
18 Ibid, p. 12. 
19 Update and citation. 
20 Article 390. 
21 This provision alone is not sufficient to effect reparations as defined in Basic Principles and Guidelines on the Right to a 

Remedy and Reparation for Victims of Gross Violations of International Human Rights Law and Serious Violations of 
International Humanitarian Law, A/RES/60/147, 21 March 2006. 

22 Update and citation. 
23 Article 19. 
24 African Charter on Human and Peoples Rights, Article 21.4.1, obliges: “State Parties to the present Charter shall 

undertake to eliminate all forms of foreign exploitation particularly that practised by international monopolies so as to 
enable their peoples to fully benefit from the advantages derived from their national resources.” 

 .2473–2472 ستن اين ماجه، األحكام ،وثمنه حرام. ...الماء والكإل والنار  المسلمون شركاء في ثالثة : في25
26 “United Nations Declaration on the Rights of Indigenous Peoples,” A/RES/61/295, 2 October 2007. 
27 See examples of social production of habitat on HIC-HLRN’s Middle East/North Africa website. [Arabic] 
28  States members of the League of Arab States, plus regional countries of Israel and the Sahrawi Arab Democratic Republic 

(Western Sahara). 

http://www.hlrn.org/img/documents/RapportCorruption_CICM.pdf
http://islamweb.net/ver2/library/BooksCategory.php?idfrom=1816&idto=1819&bk_no=47&ID=761
http://islamweb.net/ver2/library/BooksCategory.php?idfrom=1816&idto=1819&bk_no=47&ID=761
http://islamweb.net/ver2/library/BooksCategory.php?idfrom=1816&idto=1819&bk_no=47&ID=761##
http://www.hic-mena.org/spage.php?id=o2g=
http://www.hic-mena.org/arabic/spage.php?id=pW4=

