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States’ Domestic and Extraterritorial Economic, Social and Cultural Rights Obligations

Recent developments within the Human Rights Council and Universal Periodic Review (UPR) have emphasized
the relevance of respecting, protecting and fulfilling economic, social and cultural rights (ESCRs). The Habitat
International Coalition (HIC) encourages the Members of United Nations (UN) Human Rights (the Council) to
develop the UN human right policy agenda further to align with global discourse to ensure that ESCRs assume
the necessary level of priority with other rights, operationalizing the indivisibility and independence of rights in
its deliberations. We are encouraged by the High Commissioner’s focus in his present report annual report on all
of “integrating human rights in development and the economic sphere”; “protection of human rights in situations
of conflict, violence and insecurity”; and “combating impunity and strengthening accountability and the rule of
law.t

The UPR process reflects a particular need to develop the line of inquiry to ensure greater integrity of the bundle
of rights under review. Especially in the second UPR round, stakeholder inputs have provided ample
information on the ESCR issues, particularly in countries whose populations suffer the effects of austerity
measures, popular uprisings, antisocial trade and investment patterns, corporate capture of the state and policies
corresponding with the so-called Washington Consensus, as well as conflict, violence and insecurity.? However,
the corresponding human rights issues are not reflected in the outcomes.

This consistent omission suggests greater rigor needed in State’s implementation of all three dimensions of duty
in the UPR process:

1. The duty of the state under UPR review to cooperate in its review;

2. Other states’ duty to review implementation of previous reviews, identify and take lessons from good
practice, and to make further recommendations to ensure the universal respect, protection and fulfilment of
human rights;

3. All states duty to respect, protect and support fulfilment of human rights in their international relations,
including to regulate non-state actors accordingly. Under peremptory norms of international law, all States also
bear an obligation not to recognize, cooperate with or support an illegal situation of gross HR violations, and to
take “effective measures” toward remedy.®

The Council has been reminded of States’ extraterritorial duties and obligations in numerous cases, although the
Council’s explicit recognition of, and action on corresponding obligations are rare. In its report presented to the
Council’s 22" session on 18 March 2013, the International Fact-Finding Mission on Israeli Settlements in the
Occupied Palestinian Territory (OPT) echoed “the law on State responsibility for internationally wrongful acts,
including third-State responsibility” in the violations comprising the crime of population transfer, including the
implantation of settlers and settlements.*

Common Article 1 of the Geneva Conventions obliges the High Contracting Parties (HCPs) to ensure respect for
the Conventions provisions, but HCPs have yet to implement this obligation. This obligation is not merely
reinforcing States’ general obligation to respect the norms, but entails a duty on States to take all possible steps
to ensure that the rules enshrined are respected by all and, in particular, by the parties to conflict.> HCPs’ failure
to fulfil their corresponding duties® has eroded faith in the Convention by neglecting the corrective provisions
available to them. This inertia effectively facilitates the maintenance of settler colonies, and erodes global
confidence in international law, leaving no surprise—or shortage—in resistance movements, including the most
virulent kind.

The International Law Commission Draft Articles on State Responsibility, reflecting customary international
law, state in Article 41 that, in case of breaches of peremptory norms of international law, all States are under
obligation not to recognise the situation resulting from the illegal conduct as lawful, not to render aid or
assistance in maintaining it and actively to cooperate to bring it to an end.

These remedial measures constitute “self-executing obligations”; i.e., not requiring further resolution or
legislation. Nonetheless, the recent Security Council resolutions, specifying some of the measures required erga
omnes to correct an illegal situation is welcome, if only selective in nature, case and scope.”
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The call to execute extraterritorial ESCR obligations and remedy gross human rights violations and international
crime is not new. UNSC resolution 465 (1980) advised “all States not to provide Israel with any assistance to be
used specifically in connexion [sic] with settlements in the occupied territories.”® The International Court of
Justice recalled the same obligations with reference to Israel’s construction of the Wall in the OPT. In its
relevant Advisory Opinion, the ICJ stated that “[g]iven the character and the importance of the rights and
obligations involved [...], [i]t is also for all States, while respecting the United Nations Charter and international
law, to see to it that any impediment, resulting from the construction of the wall, to the exercise by the
Palestinian people of its right to self-determination is brought to an end.”® The Court reiterated that “[a]ll States
are under an obligation not to recognise the illegal situation resulting from the construction of the wall and not
to render aid or assistance in maintaining the situation created by such construction.°

Yet, despite the detailed accounts of the pivotal role of Israel’s parastatal institutions, including the World
Zionist Organization,** in the conduct of population transfer, at least 50 States—at least 18 Council
Members'?>— host these institutions, extending tax-exempt charity status, while they mobilise financial and
human capital within their sovereign territories for the benefit of the illegal settler-colonial enterprise.

In addition, bilateral trade of States and their domestic entities with and settler colonies further bolsters their
economy and contributes to their permanence and growth, while, at the same time, increasingly undermining
Palestinian ESCR and living conditions. By allowing settlement produce to enter their internal markets, third-
party States enable an illegal a situation arising from a breach of peremptory norms of international law and thus
violate their nonrecognition duties.

The recent controversy over the Swiss organisation Crans-Montana Forum organising a global event in occupied
Western Sahara has raised, once again, the need for Council integrity in addressing gross violations of ESCR
and peremptory norms of international law, including the denial of self-determination of the Sahrawi people. On
31 January 2015, the African Union strongly condemned the Crans-Montana plan to hold its forum in Dakhla,
occupied Western Sahara, as “a grave violation of the International Law.”3

This violation of international law by the Swiss entity and the corresponding omission of the territorial State in
which the organisation operates—the depositary of the Geneva Conventions—shed new light on the need for the
Council to address the bundle of human rights violations, in particular ESCR, arising from the foreign
occupation of Western Sahara, in particular the exploitation of the country’s natural resources at the expense of
Sahrawi people’s ESCRs and inalienable right to self-determination.

This particular event in the breach of peremptory norms invokes the 40" anniversary of the 1CJ’s 1975 Advisory
Opinion, whereby the Court ruled out support for Morocco's claim to territorial or legal sovereignty over
Western Sahara.# In 2002, the UN Under-Secretary General for Legal Affairs advised the Security Council on
the illegality of the occupier or complicit third party exploiting natural resources in Western Sahara.'®
Nonetheless, the occupying State maintains a 2,400 km-long dividing wall through the country, and exports
Western Sahara’s mineral, fossil, agricultural and marine endowment, implanting settlers and collaborating with
complicit firms and their home States.

In its recommendation to Third States, the 2013 Fact-Finding Mission on Israeli settler colonies called upon “all
Member States to comply with their obligations under international law and to assume their responsibilities in
their relations with a State breaching peremptory norms of international law, and specifically not to recognise an
unlawful situation resulting from Israel’s violations.”'® However, that recommendation appears inoperative.
While this submission primarily cites States’ omission in two egregious cases, the Council’s urgent attention to
the body of States’ extraterritorial ESCR obligations is due, but also would go far to restore faith in the integrity
of international law norms.

We encourage the Council’s Member States consider the analogous violations of ESCRs in the occupied
territories of Palestine and Western Sahara, and third State’s complicity in them. Implementing State’s
extraterritorial ESCR obligations would go far toward “integrating human rights in development and the
economic sphere”; “protection of human rights in situations of conflict, violence and insecurity”; and
“combating impunity and strengthening accountability and the rule of law.”
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